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VERDI CTS AND CONSEQUENDEALVORPERSTIrally a
5February 2019

[1] Paul Neville Bublitz: you Al eofbeteme
Cri mes9@drtof theft byebhapeosshipn andgpeéewr
s242 of the Crimes Act of making a false
the Securmi7t8i.es Act

[2] Bruce Al exandkRrav eMMclKagn t ryioaud on t hree
person in a speeiahargéaof omakipg a fal se
of securities and one charge of making e
hol der 37un dodr tshe Companies Act 1993.

[3] Richard Ti mot hyhaBleadblwmod:ri edowy four
a person in a special relationshipg one c
and one charge of making a false stateme]

[4] I reg,betc atuls®t of | ate changes that I h
have eet my reasons fod w@wmenpwesridii otns tlo &
my written reasons today. I propose to
written reasons on eithelr dabholrsddhdagleay.orrr
But | want to make a pcaornanbeenst e rivshtpacrod may b &

part of my reasoning.

[5] |l yendrealms, the charges fell i nto two
al ldegher eaches of t We aHQacpbirti & éye dFrisaresatigadel o r
t hose r al yde glpr ecanc hMst ueaf In aChroee\gm ar ant e e .

essenti al el ement of hMiBlu bdwiatstz hien cchoanrtgreosl
transacting entiti etsr asmossaacsteitoant md k gsa €t bhigom
For the purposes of theVicaarcgest De¢ g, ng
charges 1 to 9, the def Vhadtlucatsto tDe@®tlo n tsr
which i s New ndeAdclmaotudne i ng St an daarcdceepzt | AS
t hatamong otrheqditphd dneftB u b iwiatsz i n ®¥oatduwvot o
by reasoMrJohnsaiteatd iabse " an aabdrirdanengge, cseedcirnegt

control to him. For charges f10" d®ontlrbqgl '



are t hoMuet @anogoheer ant ee; they are alternat
appl y. One definition incorporates the
a broader definition requi rtihMgB upbriwiaotsz, f o1

able to exercise real or ef f epcaritvoee schoent r
transacwheotnher pur suantr meg e g na&®mdntga modr , a
ot her wi se. bEh eteldeefqfue s emMmeent hech amgesset go @

some way tovexglaitni ng my

[6] Wi | Idetfheemdphéase st antdhilatskhoarl It hdee | ri evaesro

I have rfeoalclheewlir st ghcet

CHARGE VERDI CT

Char gehdfit by a person Mr BubNadgtuz:l tvy
relationship

Chargehefft by a person Mr BubNagtuz:l ty
relationship

Char geha&fit by a person Mr BubNadgtuz:l tvy
relationship

Char gMa Ki: nalge staterhent as a Mr  Mc KNogg:ui |ty
promoter

Char gehé&fit by a person Mr BubNadgtuz:l ty
relationship

Char gehe&éfit by a person Mr BubNaddgtuzi:l ty
relationship

Chargehegfit by a person Mr BubNadgtuz:l ty
relationship

Char gMa Bi: malge stterhent as a Mr Mc KNogg:ui |ty
promoter .
Mr Bl aclNwgadl ty

Char gMda Bi: malge saaterhent to atrustee | Mr  Mc KMigyg:ui |ty
Mr Bl aclNwgadl t

Chargdh®e@G:it by a persofMr BubGuitlzt:y
relationshinp Mr  Mc K@uwi:l t y
Mr Bl aclGwod d:y




CHARGE VERDI CT

Chargdh®xX¥t by a personMr BubGuitlzt:y
relationship Mr  Mc Kaui: |l ty
Mr Bl aclGwo o dy

Chargdadh®2t by a personMr BubGuitlzt:y
relationship Mr  Mc Kaui:l ty
Mr Bl aclGwado o dy

Chargdh®3t by a persofgMr BubGuitlzt:y
relationship Mr Bl aclCwoody

Char gevak4 :nalge staterhent as a Mr BubGuitlzt:y

promoter

Char geak5 mlge staterhent as a Mr  BubGuitlzt:y

promoter

[7] | di secdhaly geef on t he charges on which |
[8] On all charges ohowhdchoypywylbuygrha viee rherede
on your existing terms, t o a9:pOelaram nont |

Wednes dMar, QIRT9 .

[9] |l cal lsefndrengree reports and, in each ca
about the | i kely sentences temdti omi lalp pkeel dii

be prepared.

Addendum

[10] Mr Ki l i an, on bebBalghaof edr tBaackwood, |
an application for a discharge under s 1
that no convictions be entered. I i ndi c
al most no pr os Melcoth nesft 6sou c ctenses Coruotwn did
deferral of dbdevimatitems wi | | be dealt wit

Irecall ed orders that | made entering con



REASONS FOR VERDedTiSyered in wrOilt9% ng on 2
I ntroducti on

[11] On 13 May 2010, finance company Vi aduc

was placed into receivership 'sbydetbheentturr e
hol der s. Omr ekLi Jelry éeda@®tabppanoeedompa
MutluaFinance Limited (Mutual or MFL) .

subsequent ithWMe etisgatyi, onsvebyeri ous Fraud
Mar kets Authority into the affairs of t
shareholdrs sandi mamcager s.

The Csowmse

[12] The essences ocfastenei sCrtohwent t he defasndan
the ultimate owner of akngorwagp tole i Hwretsd rm
Groulunter, Hunter Capitad, ahgretdernr h@r @ m
of , and confroklmenpant st o ptalseemara sl yvehi cl
obtaining funding from members of the p
ventures he wastbepd&rbabking through

[13] It 1 s alnl €dged wahkeel (0B tfiea B2aOGi 7@l s ( GF C
and the ens MrBuugb Isri dsceevsesriaoln,vent ures wer e

cashpopwolsl ébny | ate 2008. A stradtesgy ewaed
as'Sfeuh o a&ev arntbgpge r ttuon iatcigeusi raes s(eitest t e sk dr
of propeat gpwl pBhnesan involved the-acqui ¢
guar ahteance tdhamp avyal ddeposits from the
pur chasaes sfears aimldenods b Hantdebtubhewmerstsur es

assooviamhedb !l i t ztt o i meduvudersBudebt €apwvitalng

[14] I n a propohalokputs tFo rsshyarhe BVwBu bl nt Dec

and an associat e, Mr Ni chol aas Wever s,

$2dillion by way of a public debt instrur
The impact of the current economic and i
sector, and f hmaandea ndompeeniseescttor , i s we

Property val ues ar e under considerable



financiers have compromi sed. 'l i quid ceé
situation.

The confluence of these ffarctanm sexpporvii drece
and entrepreneuri al property financier w
di stressed property | oans.

The success of this venture is predicated
as management capability.

[15] The Crown Ret atleeD&Spbeime Gaasr astabl i st
Finance Act 1989 during the recession wh
support the New Zeal and banking system a
Zeal and deposfiitroamxridaa tae rttiamen t oyf. The Sch
that the New Zeal and government would re

the Newfreahmatwiltuti ons who participated

[16] MrBublandrWwevesaw GCrhewn guaasr apmheessent
prertequisr obtaining the required fundin
Crossnassertion bei nd itnhaauaeng ehineg ta cagluri esa dtyi ohr

guarant ee Mr@Bwlbd ioe¢ eaxhtleend i ts benefits thr

[17] A podlendi fficulty Twiitnh taheomps opas alel
transadaoihisondenti fied at an early stage

Mc Kay, who was at that time the manager
and reportinga onfe nohrea nGr e qe a2i0e@il d&2d s 5 0
MrBublainMaVe v eMriMc Kaywi d that it was preferal

i nvestors not t o proiprowsalevheatsed upautg th
because, although Itlhye ys onwanyd , b e¢ heeo nnmmeerrec i faa
bet ween related parties might be conside

i nvestors.

[18] It i's notrdlapatdegathgt transactions ¢
i nherently i mpr opserg,nibfuitc fithhbhehyy ecodan rtirhmem € et
acomp.anyThe relevant NAcCAG&diumng uendy sy atnlder B i
Reporting Standards Board of the New Zea

! Abody established under the New Zealand Instit:



explains the signifiicamschei psf ameall attreadn sma

foll owing ter ms:

5. Rel apteaerdteyl at i armentoir phseela todcrcemmer ¢ e
anbusi Resxsa mph e jf triegauceanroringya rotf s
t haict i ¥ ht oseugbhs i ¢ iodvmind suraksss oci at es.

I m hecsieg ¢c umd theem tsiathy t @ f ytehdeti nanci al
andper pabl nogft leien v eisst heread ulngeh e s@efnc e
contjroacloonbbr ol i ginnffli ceamade .

6. A related party relationship coul d h
|l odasd financi al position of an entit
i nto transactions that unrel ated par
entity that sells goods to its paren
t er ms to another cust omerl.at £Ilds o, tr
parties may not bwenamathet aweemhens amat
parti es.

7. The profit or l oss and financi al p C
affected by a rel at ed party rel ati c
transactions do not bbeur el ahe omehepg
may be sufficient to affect the tran
parties For exampl e, a subsidiary n
trading partner on acquisition by th
engaged i n the esafmermerti viagi mg pal
Al ternatively, one party may refrair
significant i4ffolruemxaanpdfe,amotstuédrsi di a
instructed by its parent not to enga

8 . For t hese reasomnfs, r klnootwdde dgparty tra
outstanding balances and relationship:
entsitgperations by users of financi a
assessments of the ri ssknst?ianyd opportuni

[19] As a consa@gbienysetcruust deeds rel ated tc
of secured debentures, unsecured deposit
commonly contain covenants restricting de
certain forms ofoWngaulacanmnte.e sTheme sin
' i mitati owombd | gaiciommteéhcen s goofs,uapsacti ons be
rel ated parties.

[20] It I's s8ubtlt wWwayeMs MomkKlkyMe w MrBwahlh | i t z
could not formalt gr etshkeeiaac qcouad rrterdo ofdiinpagn cien
2 New Zealand Equivalent to | rRtedran aetdi oPhaarlt yA cZiosua

(NzZIl ABXFinanci al Reporting Standar def BO®mardt eorfe dt
Accountants, issued November 2004 and incorpor



seenntekegkemanagkemeéent haf fenanéelentempansyge
purchase and | ending programme was concl
programmevaldundti &kei yYMrBwHl Izdoul d be exposed
considerabl e plee sOmawn | alalbege g yt hat a sct
constraint on related party dealings was
13 anuvary M2BDWOM| NMbtWz Kayn d Mr Peter Chevin,

MrBu b lwihtoz was t heMrWe v lewasssk rnuoptt .pr esent at t

[21] The Cg owars eMrBsb JiMiidd KaywMrChepirmposed t hi
acqui siftiinmmmaospfahagt woul d bechf wWwouddbheésbu
a relatively permissive rel £treodvnp ggrutay acdd f
MrMc KayMrWe v esrusd s e gpureonviidyeu b Iwii t n advi ce on
prospect seatchmpatriemg ment ofi tgpraal osopt b
sheet, price, Chewre x g @& e a ctéehgeai fs etotken te a c h
comp@anyrust deed. Havi foga sedmp,a nBriear iat y
Finance (Prmjora@ady)a potMxBu b laintdzt ahri gse tegss s 0 C |
i ncorporated Phoeni x (Pihmaamt ect)yhlHeo | dé migs | el i
acqui.sitlitoni s MaMiclKedyeeditshehdagui si ti on struc

featur ed:

(@ wit hcotohpeer ati on off itnheeo ovpedn@y/ao b i 6 t

selling certain Hunter |mash;assets

() Hunter | ending that, cRsdhéreioxshaahebkd
whi ch woalld IhycampawyadleWeyv earnsd

(©) Phoeancigxu Pri ngi ty.

[22] Under this ©plan, Batowii tt lzs tsa nHluinntge r t hGar
provide al/l of the finance for Wewher sa'cqu
company would be the sole holder of the s
sole shatbbofdeandbecacwdmyiasgerder of ev
t hyotr i or t o ibtys Pahcdgeuniisxittiyonwas not contr
associ aMmBdi b\wirMiWWe ver gmeec qui si ti on theansac



acqui si twioamodi tisreMdl veesewheadtpaytidagurr
l1February 2009.

[23] Thearties to the acquisition sought
acquisition would involve rel at étdr upsatretey ¢
appointedrunhgdes B8ebeMitWervesarnddrie Kdgweed he
advisors know gdgfoltlhoevi mrgo sRirescda atghya tami tgihd n
further dealings wiMMBuHUmtgehrt esreteikt iae ss,h aar

i n itsThpearCernotwn asserts, however, that th

@ thetdils of a settled pl an to ac:¢

i mmediad tPeli r jatcyyui si ti on

(b) t hEtBu b laintdzWe v ehrasd aMmBeddwiotuda d t ake .
60% shalrdti mg fiinnanpar,eofMpaeryi'xs; or

(c) the full extent t MrBwibilweoltuz tdh ebye ainnt |
positionanacitobhayr cmmbhna ¢ etehfieto rf,i nanc e

company.

[24] Much occurred on the nextt iwdomldiaryg de
lFebruary 2009

@ MrwWeveamdMrMc Kavwer e appoi ntofd tthhe fdiimeaen
companywasvhi emamed Viaduct Capital

(b) Vi adwaets s itgme dl ferassmats edi adubtemae bout
AuckfFawowdr which tlbeeHamsesrup@domap y

responsmakd iltegade payments.

() As wWeiladwctc Husn&spelram&dqui pment hel d a
premfi &€ms$ h hoer debrl 35, 000 .



(d On t hatnddaw,er t he emosnutihnsg mhoeire kK s a
transactionstbecCroed wliycsh were p:
arr amigaed.

[25] The Crowhhaltl epB8laluistez Mcontrol | e-d Vi ad
rel ated parties with whom it c odtpraarcttieeds,.
It says that the failure of the defendant
prior &percihelddefodn dgmtd &drmnst he rel evant t

t hCGr own guarantees

[26] The Crown maintains that various tech

I mpl ement edMrBuob Kliiteczmger akl control of each
ongoing asset purchases and | oans. lt

i nvdl vyvesguefst associ at es, who were not tr
"war elfousstore shares for a |imited perio

Group balance sheeta$ hidnerortdheer Huon tegee n eernatt
selling the®ome &sadaorcat e"sr el eo atsekresdi Dbtl
i ndependent entity to which Viaduct woul
woul d puexhasse ngreé endi ng. Most signific
that, MiWehewpgphraredlOO0 op@wr cent of Viaduc
I nvesadommantyhere was in fact a MrBabéholzde
anMrWevegisv MnBgu b laicttztaht r ol Osv eg 0o Wa rardaircd e

managembdns. arrangement twas anet sdirsclogad
Hunt er Group and Viaduct from time to ti@

Treasury.

277 The Crown ,ahl egés anbat on t heCrbeewmref it s
guaranaeprospechtyusvVimadMa&n2 @0 efdor t he subsc
of upmiol $2@ of debentwhiel stobbé&.prospest
Vi aduct 'st rruesstt rdiecetdi ons oMrMc EwMeNe vparst y |
as the directors respomsititleed famry irsesfweirmrem
the Crown says were the numerous related
undertaken after the 13 February 2009 acc

to mi BBion incseaashipoVi adoat



[28] On2QApr i | 20009, hadeveed Viaedsatythat
wit wdt@Greown gudamantVvéeeaduct Capital Li mite
Treasury consisderceadnvtithaleces’aadest of the gl

demonstntatibmg otelsasf f ai rs of Viaduct were |

l' i kely to be, carried on in a manner whi
guarantee to persons who were not i nten
ot herwise inhkbonBesteneénwi ons of the Cr owl
deed.

[29] The withdrawal of the guarantseaslhed t c
fl eswch that, ONIrBLD li Mtsyu e 210 Ondh,a t the Cr owl
di recMriWMee® étos enit os executive base salarie
frodudé®09. Matters did no2O0Mm@pNeweeres and

adviMrBdb ItihtalaZr ast i 'twearcet iroengsui redggenact bdtn
MrBu b lsihtoar | d hoedsteadthhiesr Hunt er a$lsWetvsertso r &
said that serious consideration should b
t h’tBub®si tcontr ol over Viaduct i's demonst |
arrangVvmMg vetoos be rapldaogedctas of Viaduct
Richard Ti mo,t hygn Btl-taecrknwloaslg oBu baltietdzo,f o Mr t h e
transfer of 51 per cent o0of oODWweMIMcKtaghol di
"for a pepplérec Crrro wMrBadbdrieegreasi ned i n effect

of Vi aduct neverthel ess.

[30] MrBublsiettz about armpwatflediracsacmepgavmy ch had th
benefi €Cr @own tdheear ahteagh aokpaANArgGT oQapi
Limited, he arrangeidndrmee pluirboehdaesmeb eorf 2MILUOL9
Being conscious of talrehsairegetdh tfor d m aMwet wa la,
at | east, the acqui sitiMrBulbviadsae mspaouycitdur e d
acquire 60 per cent of the sharehol ding

acquired in two furQcheo20elro amespeasci invdbyct
acquisition, t he managing directoa of M
di recher r exl gAperdi lon2010



[31] MrBublwiatsz managing director of Mut ual

shares. 't i s not disputeappéedants hteo cloan e
alethetprospect th&r owhayviandemaendw ed stulrey
of ficials would take a cl oMet aaslger est i bn
The Crown seymptt hanty, Ttre apprue y i nterventio
t her e warse gnuoi tleenyeddinB s dzlsiotu g hTeér e as'wo pmme nt s

and questions about the pr cpadeade tirmfnosranse

as to Thse VIiirevasafr yt he transacti on

[32] Aft er s ayHumdgsetohugot ptrhoeposed to settl e t
60 pant cVMatkealr nMr8s b Jsiat d :

HCG does not intend to or propose to sell
any other form of capital restructuring.

[33] I n a | etNeeve 20O ud® ol 1 t h'e Teamsbuesydce

of the gauhame:t ee

Mut ual currently does not intend to purc
Capital. However, i f in the future Mutua
from Viaduct Capital, an independent expe

t he merititr afosmanody itsou cehrag utrsen gtth itseroms .

[34] It I's tshecaGreowinhat those assurances
MrBublailtways i nMethwaeld|l d hae operated as pa
pur posesi odel mrt evdi dp a rvti ya dduraahtdhibeurg tGe o u p

entjtiasluding thr.oughorsedexamml e,n rlessapnosn
expressed bielKndwaihbGnkbawmt HbeGebaplamk t 1
accounts afndeXpwsbrea&ntGCoroumr pdrdBjudd ti & ,z

addressed in tandemVitdaduwmiegurgadsd amMafesr rod o

nummdrnt erdependencies within the. funding

[35] The CsawbBat, in issuin@O0O®@OO®samebleluds,es i
MrMc Kaayn d , i n respect MfrB | tahcek wlbatdt, e rf ad d ;W
di sclose related party dealings which o

i nvestor s. Simil ar IMrBubhinp zbedNadtdud axdsfe s i



Mar2z®l0, xttehret eof related party transact|
i mproperly from potenti al l nvestors

[36] Th€r owhl ebap to the VWiaduv @sihOi pa nodf o f
Mut ual 20L9, the defendants conducted a ¢
Drawing on thdiimaexdeeacommerecei,n it i's sali
undertsheoidmpor t ang¢gien colfu daiprpge atr haonsteaiscir eead ® d
documenTthaet iCr otwmats atylse def endants maint ai |
designed to support reproeusednt abi dasr emhde
transactions, such as t Ve atauedud wray and t !

[37 It i s gcroonumodn t hat advice was sought, f
professiosathadDEi&amPhi lanags okoaxBD@ firm
Spi ceornsc er ni ng the acqui si ViaguahdPriter i n
l endi ng arr ahlgemémawn all eges, however, t
MrBub|MrMe KayndrWe verasr ef ully controll ed the
anditnmbher mat wamnch it was based, particul a
favourndblie. whadtde t Babo wrl ayadris"dfheeadeidt t C
convey a f al s¥i ddmzeaste susnidoenr tthakVe \c earmddr o | (o
MrMc Kay, diwfefriecul tThe @Graotwmaats atylse st aff anc
empl oyed or £Bngamgrega nbiye sHhbhaenedettihtei es ef f ec
merged the activities of the wvarious ent
MrBublsi bx'er alAl t bdvwwBlhad kwoiomWled t he enterpr
i nitial pl anni ng eamsd hi¢mpelse naehnst eakt hi eodn &obhf a tti |
relevant to the MBRBulglhistdagainhnstol hiofh hat
ot her entities and wthraatn suancdii socnlso sheadd roecl cal

continuing to occur.

[38] The centinaln pmopoisei tCrown's case i s t
transaction is a restricted or prohi bit
substance, assessed by reference to al/l

Crown says tlhyats ol swhpearret iac utlraaansacti on may

the intention of avoiding characterisati



[39] It is the Crown's <case that restricti
reqguirement t hat t hey Bnulslti tbze anedp otrit ee dH
with an insurmountable | egal obstacl e t«

companiqgals rietd dor the purpose 61 owesaclsuiens

foll owing the GFC. |t I's al | eBguebdl ittlzgt
MrMc Kay aBldacMrwood needed to use for the
Hunter GroupbfundseptovsdwdHo believed the
Vi duct's trust deed prevented the finan

mi i mum of related party transactions. I

bo
de

a
n

the defendantasbocrae &t eddoca&mpteon reaching
unds of commerce, or even risky commer
f

endants are alleged to have exploite

prevent t heir actsbinscat edtabtuchumngs soed
substance of l endi ng arrangements and C
i nformation of theldssalsytuhetshidnd whulei tsai'bs t

ontr ol must be i rhfeer rieha nnpesafa utslkee nthemomga a
cCr ueirney not managed commetrernadtly buwmt Vimad
the Huntle ewned i @svdh cohbnhar ottbediedh cash a
esul t.

The consequences ionfg t he alleged offend

[40] Al t hough 1t is not relevantreocwoppeovi n.
Crown's submissions about the recoveries

al ldegpdgd f endi pgo t eiergtudh gadhret ¢ héas s e $ stiongalshe
amount of recobobobtov@wendgmd]| lufoiesa@daoe i ¢ Voi
di fficult. First, the receiverships hayv
relating to Mutual haveaevboereanC rodommspsleitc at e
Maamgement Limited (CAML) which, wupon the

by way of payment directly to Mutwual's d
t he pur psoestet iOnfgp'wsihfé osses under the guaran



Vi aduct | osses

[41] 1t i s tsamidni mhaa recoveries have been
$8illion in |l oans that were outstanding
particular, Viaduct's receivers recoverec
| oan t or eHanhietdireesnt Not hing was recover
Homebush, Hilltop and NKE | oans. At t h
Vi aduct had advanced amoundtisont ootfal Whinagh
$530, 000 was not guaraet bedauwuseertt hadCbae
foll owwit mglr awa l of Apei bgu2ado@a@teelonta@adal,
Vi addeposit hol der s who were covered ur
$7mbl 1 ion.

[42] Vi adsctreceivers haerethslel isdhorlil| baurt etdo stehvee |
to gowaranteed depositors, totalling $550,
abl e to pab0 ac égnutrst hiem t4h0e dol | ar because
have r esa&dhédvi nvehmatd sctt r usstuere oifm Bthhieébn, base

a claim that the trustee failed to prever
| osses.
Mut ual | osses

[43] Al Mut weelposi t hol ders were guaranteed
guarantee, the Cr owns pjauisdnitiohvee odnepb9ebnuttu riet

the Crown i s wunltihksailny. t ol or edcad wee rr ealolv eafi e
as foll ows:
@ arounai $0Li88n by way of interim di st

(b) aroundani $Ri 8n, t he pr ocetdtCAML t he
acquired from the receiversthatthou
amount from those asset sales has
Crown al so expects to remiolvleiron hien

cash Mhti'cshl receieetrs ltwlnd imaundi ng r



di sput\w awigstchr ecei vers arising out

arrangements.

[44] 1t i shatiind total, the Crown is |ikely
$3.m8i8l Il i on Wectasmbkktaiolfure @amldatbemGnown' s

guar ant ee.

The respective roles of the defendants

[45] I n the Hunter Capital corMpBu alwiatszpr of i
described as the major sharehoMmBarbland me
drove the 'svetalat e@Groupgirection and tha
structuring and negvwrMc Hawamsn safi dt rtaon shaec t i
financi al of ficer for Hunter Capital, re
reporting for itdes GeHeugps iachals drtisbesdaras t ak
i n the anal ysis of | B gbeesi tnnge ntt e soppopnosri tbul nei
management f ohlre tphreo NGB dew pskawad® loli e f i nvestnm
of ficer for Huntere Clagpndiang ared peomquwiitby ei
of the Group.

[46] The outcome of this prosecution, how
description of the positions held by and
what may bamapaloyesdsbegWvVithes conducted by
peri odMdmrdm B Jdtwk §lldome speci fically, on v

knew, i ntended and did at materi al ti mes

477 The defendants are charMr8d bWa dds at evrar
charges2amdef 8§ hel 9®rli noefs tAlcdf t by a per
relationship, an@42wof chhAegeCgs i mpederAcs o

statement as a promoter o0oX¥9&&curities uni

[48] MrMc Kaayl so Hhrmaees charges of t heft by é
relationship. twar iadedsi tAodn mbhhaa gfgacae & al s e
as a promoter and one charge of making a
hol der 37u/n dbedr tshAcCompaBi es



[49] MrBIl ac kfwoowaels f our charges of theft by
one charge of making a false statement as
statement to a trustee of debenture hol d

The regul atory frameworKk

[50] Restioinst on the dealings betqwmaeaasmre mealtat
di scl ose any such dealings at relevant t
nothing inherently wrong or unl awful abo
commer csiadnsdeicn such dealings may be mot |
exchange of assets at |l ess 4dkeagtthhéraalsae
The framework within which funds are sou
i's intemsgerde ttohat potenti al i nvestors ar
true nature of the investment they are i

proposed use of their danedsgfmetol eu nrdiesrkt.a k «

[51] The pr otoevcitdieodnsf oprr t henvalveatitmgspelhls

cont ainned

@ the PYii adturcuys/é¢ d db et We exracnotmapea myd
subscribers whose investments were

and
(b) the proviGCsrioowmns goufa rtahnet e e s

52 Whil e the related party prdadwidssisa ms | afr

i ssues, they were not in identical t er ms

The PWiadiutuys/t deed
53] Clause 6.4 of the Priority trust deed

6. 4Restrictions on Dealings

Neither t he | ss
tt

er nor any of the Cha
the prior wri n

u
e consent of the Trust



[54]

Rel ated Party Transactions
6. 4 Exter into:

6. 4ahyl Rel ated Party Transaction e
cose of business and where the
evidenced in writing and the <co
on the basliesngtfh atnr aawrsmesct i on as
two unrelated parties contracti
provided however that theany t we

aggregate value of al | Rel at ed
entered i nto or remaining out ¢
exceed 2% of the Tot al Tangi bl e

6. 4anhy2 Rel ated Party Loan.
Clause 1 Def(mMgadedhsvantly read as f ol

I n thi sunDeeess t he context otherwise requi.

"Account i ng metadgrednaerrdasl | y accept'ad account.i
defined in Section 3 [0¥998%h]e Financi al Rep

"Chargingm&anspthe | ssuer and the Chargin
or when the context so admits or requires

"Rel at etiméPamd:y
(a) a Related Company; or
(b) any sharehol der and
or anwyw Reéetbothe firs

a

any Person who is
St andBnpdhsasis added] .

director of any
t degree of relat
rel ated Person und

"Rel ated PanretaynwsbLoan

(a) the provi sion of financi al accommoda:
Chargrioogp Gt o a Rel ated Party, or

(b) the giv
t

ng of a guarantee or indemnit)
Group t

i
0 he benefit of a Related Part
but , for the avoidance of doubt, does no
accommodati on, i noft hleu soirnde snsalr ¢ a gctohuo 5 e ar m
commercial terms, to a person who is not
into a contract, in an open market, wi t h

e Financi al Reporting Act 20
y that "gemamal lay atcae¢pmedt s
hose statements comply with



[55]

on

"Rel ated Part'yneamansadtriammacti on of any n
member @fr gtimeg Gl oup and a Related Party i
t o:

(a) the i nvestment by a member of the Cha
equity of a Related Party;

(b) the transfer of assets between a membe
Rel ated Party;

(c) the provision of services by or to a r
or by a Related Party;

but does not i nclude:

(d) a Rel ated Party | oan;

(e) the provision of a financial accommod
member of t he Ch areghigntgo nGmweorucpi aoln taerrmmss ,
any payment by a member of the Chargin
of principal, i nterest or ot her mo n e\
accommodation in accordance with those

(f) the provision
me mber of t he
commer ci al t e

of mania@re mert vianad ot o a¢
Charging Grloapgthly a Rel
rms,;
(g) transactions with a Related Party in
member of the Charging Group which ar
Rel at ed oPmirnteye aosr nt rustee for a membe:]

Group;

(h) payment of reasonabl e salary and othe
Rel ated Party who is employed by a mer
or

(i) payment of reasonabl e r emuner aftoiron an
his or her services as a Director,

and, for the avoidance of doubt, does no
accommodati on, in the ordinalrgngetohur se of
commer ci al t er ms, to a perhowormawh e nit e rreddt
into a contract in an open market, wi t h a

Asvi |l |l beté®eepatt owmulsaerts ooyft tthhesl oacw atr rgiec
t he VPa dtarcueteyd don r el ated party dealir

whet her tthrea nswlcjte odrens i dedi ntedusiend ,dt hoe a

"“t rans'acatsi odnef i ned. é¢enpocoanempl| atédse t ha
transacti onswioltlhelre tphernmiltotaemds so | ong as
and, sigdoi fnctantdalye the aggregate value

conduct ednoonvtehr paerlizaod beyond specified |



The New Zeal and Accounting Standards

56] Al of the charges, incliegandgendghelsevas
prospercesuitsesn an all egation odi sacl foasiel utrh
undertaking of reoat ¢ ¢th & ph&aBswybsl & ttazm, £d etviamn
ti meass a peesahednder acacroy st g pnbidal ctd B lse ¢ o mmo 1
groundthleathasasubtme tgreidmar i ly applicabl e
during the period 16 February 2009 to 13
I nt ernat itamal SAdathedbaartde d2 4P ar (N¥l ABAsTchlioss ur e s
standard wideveamsksared2d®©M4 and incorporated
i ncluding 30 INtosy eimbteer Rroddt8at-r eher e haes st ot
New Zeal and Equi val etnitn g oS tlaGtdmasriodh i 2d/an & Id £
Separate FinanNRA®RI7)St atement s

N4 AZS4
[57 The relevant provisi bAS4 odr @aragraph ¢

Rel at eAd ppaarrttyy i s rel ated to an entity if:

(a) directly or indirectly, through one or
(i) control s, is controlcloedrby, wot hi s
t he entity (this includes parents

subsidiaries);

(iihas an interest in the entity that
over the entity; or
(iiihas joint control over the entity;

(d) the party ihse & eme mmaera gefmetnt per sonnel

or its parent ;
e
(f) the party i s an entity t hat i S cont
significantly influenced by, or for wl
such entity resides wivihduadli rreecftd ryr eodr
to in (d) or (e); or &
4 For the purposes of Charges 11 to 15, an alter

provisions of gubheahklteeal Crown



Arel ated paritsy rabmodh sreecstoiuonced ) i gatvoboes 0
bet weeelnpae,diresgar dl ess of whether a price

Contirsolt he power to govern the financial a
so as to obtain benefits from its actiwvit
Key managemenmtr e perhsossnreneper sons having a
responsibility for pl anning, theecting a
entity, directly or indirectly, i ncludin
ot herwise) of that entity.

Signi fi cainst tihnef |puoewnecre t o participate in t
policy decisions of an entesy, Shbgniifscaot

influence may be gained by share owner shi
[58] Under paragraph 10:

possible related part

considering each
f the relationship and not

I n
the substance o
(9] Andl evwvantly under paragraph 11:

Il n the context of this Standar d, the f ol
parti es:

(a) two entities simply because they have
key management personnel in common, no
t hdee f i ni'rtdloant &od party

e

(c) (i) providers of finance,

é
simply by virtue of their normal dealings
affect the freedom of actionmakiagp entity
process); &
N4 AS7
[60] The meaa nd f "control" i n NZ 11 AS7T 24 i

ConsolidatedFi andX 8&psamddties standard adopt

meaning of "contlrA34";, ansanaeplpyecar s i n NZ

Contirsolt he powefri nammrcgioadererr atbHengnpeht ttgs
so as to obtain benefits from its actiwvit



[61]

[62]

r el

The

[63]

Paragraph 13 of NZ | AS 27 provides:

Contr ol i s presumed to exist when the peé
through subsidiaries, more than half of t
i n eixxreExplr cumst ahcesan be cltehasruicyh demonst
ownership does not constitute control

owns half or |l ess of the voting power of

€) power over mor e t hraing hhbayltfweofoft hmen v ot
agr eewmenht ot her i nvestors,;

(b) power t o fgionveeand atlohpeer at i ng policies o
under a stgatewtme ndr an

(© power to appoint or remove the majorit
of directors or eqdiwvahenodol govet hengnt
by that board or body; or

(d) power to cast the majority of vot es
directors or equivalent governing body
that board or body.

|l return to these iewiudeesn dbee | wopwo n nwhdii cshc

I es.

MWCtr wawin  guar ant ees

The provi Crowsn ghaltdatfeenmed hpanrtegul a

framewdrmnkise 6. B Bremént h €rtoow nw hgi ucahr aMiut teuea |

a

[64]

par om 8 Dec(ehmebattecld2a® @@ Par)t yr dadasn:sacti o

The Principal Debtor shall not (and shal/l
without the prior written consent of the
series of linked orarehbhhtuted(batansacti ommes)
exceedipreg @k®wt of the Tot al Tangi bl e Ass

Debtor (at the time of entry) to which a
(ot her t mawmead whidlsliydi ary of uhéeBsincipal

(i) that transakcéengnhi seobomsar amnd

(ii)an independent expert approved by the
to the Crown in writing that the tran
expert | eomgtahr mser ms .

Clause edDef(imgad ehpvawatsl gfsol | ows :

GAAReagyenerally accept'avi tdhdc¢ ooumtei mgami agt
that term under the Financi al Reporting A



[65]

[66]

s ali

Persorml udes an individual, a body corpor
(whenr hcorporate or not), a trust (includi
that capacity), and a state and any agenc
not having separate | egal personality).

t edf PaheéyPrincipal Debt oat meanwsdat €er
r

the Announcement Dadrtesl avakads paa rPtey s on
term is defined in section 157B of t

a
e
t
(a) the Principdlepbeshitoandies a

(b)) "rel at kidn plaur d egdn awnhyo Pceornstor ol s t he Pri nc

and any Person who is controlled by
Principal Debtor.

And cl ause'Cbngt ()hesdefiar rasads: rel evar

I n this Deed, unl ess the context requires
é
(f) Cont rPelr:sAn "¢snt fimy | @rdot h'®f) Rdrson (

(i) A is a subsidiary of B under the |
for the purposes of GAAP; or

(ii B is able to exercise real or ef f
indirectly, noavteerr iAal's rpbaorgte noefa sA or

affairs (whether pursuant to a con
understandi ng, as a result of t he
securities or other interests in o

except where A i s omdtrwrlalarp eresso s ¢
under an enduring power of attorne

of B.
The Crown case Iin sestpaacasactieashwot hN\
d t o Chroewvanc g utahemast set out in the Crowr

ter@sowh ghvwBamiciees r ol |l ed both partie

(@ each party wasMrBubsluibtszi df ary t bé p
GAAIPNZ |3 24

(b) MrBublwiatsz abl e rteoa kefxbeercctiisvee contr ol ,
indirectly,y oorer me@ephaaraglarotf 'seach p

busimresasff airs.



[67] I n Charge 13, the Crown alleges that
provision of the Crown guarantee Dbecausce
Ri dge Far ms Li mi tced;t rtuhsee Rlreieadr idtoye/sVinaodtu e

case rests on the application of the acc
with Mutual and Hilltop Ridge Farms Limit
control "™ definition.

The c¢ontdhue tt roifal

[68] The trial was conducted by me without
ofl1®5 of the Crim0ddas &roeetdaeadébdphCinp(and
counsel provided me with written openin
(except i n one | nstaddreng sbmea bst mdf slusbwni &rs
f aXlt .was assisted by cownsdlh'es Cygwbvni sCshiaa It
and a draft question trai/l I had prepare
all eged offending the Crown is required

charge against each defendant.

[69] At the concliursg,onl orfdeedcdiresn dodnlamy ver di ct

entered in respect of each charge and :
l1December 2018. |l |l ater remanded the de
the delivery of my verdicts.

[70] Havi ng hkeevarddedtdeced by the Crown and
behalf of both the Crown and the defendar

when the case resumed.

T ftimisal

[71] It 'S not i nsi g#irfiiad a mtf tah aperdotsbeectuat i @ r
Wool ford J as a Judgkn sthat ngassef hduter
def endMabBuls) MMz KaynMrBl ac k,woaordd a f ourth me

5> Although he filed comprehensive written closin
me orally in closing the case for Mr McKay.



Davi d Morri son, who was an accountant w

MrBublaintdz t he Hunter Group entities®and wa

[72) Wool f dred odd itbhee 12 weeks initially al/l
"grossly inadequatAa"g.29tlTéh ea ntdr iwaal s satbaorrtteedd

|l ater, yp0110 Macause of | ate disclosure |
Charge Notice contwao uthatd ed4 & eqhuadiggedd evnlieive
125 separate verdicts. T hneu mbeffrendanges
t hroughout imee ctasieal ,becmaus® the charges
concerningr drssa cstaiment o remove all egati ons
despite the defendant t hawssagtaroenaddinriencits:t
reasons, to renderanageampleex nc as e wmorfe th
run in the duration of the trial
Thisievideéenti al i ssues

[73] The-treal before me was initially set
Responsibly and sensibly, the preopecutl ivme:(
counsel t apk ra afchdhies Erdhdammagiensed f or det er mi
resul tadr e ebmreetmieewnns el | apphaveld dodfy tmee o

evidgincen at ¢ dwlednicrtdsutd st rpiaarlt oré c oftodr e v i o
this trial byrcemsemtf, ewiitdlenclee and t he t
from the first -etxrainailnatirenad madmdntgr ecnr,o stse i r
avail able without the witnessesdhtornglt
purposes as iIf it had been given on oath
admi tted by consent. MrMeKagygqadvei e niedcdsrsce

[74] Most significantly, several hurmbder ed d
relevant were al,sabaceémitttedchuldemgenst to
or more of the defendaaddrtechsesAlobhewegh ohs \
admi ssibility of some exhidliews |kpnroiod re dtgoe
the factual bsaasalsl d gat itchres Cwaoswnr equi r ed

made as to the relevance of certain chal

6 MrWevers was also charged, but he died before t



di fferent rlodybeyd sacl Hef bedpant andtyssue
of documents on hearsay grouhdanaor8oof rE
Evidence Act 2006.

[75] Most eXhgs bhvwder e producCadwami dimesigrigatt he
each dodcushent her t haqp daciloisiec fcore adtfle @t fpeur p
prosecution or the trial, had been | ocat ¢
i n the cowmwvees tpougrastuseemawad tosant |-br aalmi dul i
whi ch s umnpaasidteisb atdhet ak en, | ar geolny bwi t ho
counsidndidc artye tvh moas t It nd c uaatelgpm i d € n d e e
appeared to be admissi bl edafyendasatbhtmatt | e a
determinatdoaoumeantwdmcéesi bl e against whom
wa se sh ma dieo c o beysghd c urbearsti s i n the context

findings ‘on the facts.

[76) | hel d that the documefst swigmedwsesd sthio
treated as admissible on the baseist herat
to establish the factual backgrdobuynda t o
particular defendant, or to prove what h

rel evantaltli mds.,tehldls ealbdo viehat t he deeeadment s
Il néewi dence on the basis that each of the
made them admissibl e, | eaving open for |
found to be admissible on close analysis
tdn Cr'sowanl | e gagptpircercdh.at elsome of t he document
for memaecdrrespondencewharl ememecertainmndga a t es
relevance as to proof of the background ¢
of cevretnatisn nei ght be drawn, might have | it
any defendant who was not proved to have
been aware of i1ts contents. | JHeove hkeeen
extenanyt hdaotccument authored by a defendant
that defendant, the admission would be ac

against any other defendant who had not

7 R v BH®IAuczk -200BDZRS 3, 17 September 2018.



[777 Wh e rdeo cau wma s tr red te rorre ce etdd Ev owhnt nebshave
taken ttheanViesew iIits meaninghosbtl ai awoan)
advemdefeomeit dgfaemabddretasyit is plainly
t hchef emdhant ts meaning erf aogoaft meme cl ear

Mr Ni chol aas Wever s

[78] Ni chol aas Wevers, who was a centr al 1
Finance LimitedVi adClacptcbalvebsmobhednand t he
finanmcepamy conj unwrBub haintleMchKay was ori gi n:
charged with theMoWehvexteds bhef ardef padant al
interviewed twice by Mfor raesanct dbfehiarr,t eax eme
accounting firm, Del oitte, who was engag
conduct an investiga/tiadauncdt nMwt uale. afThad rd
S g
Y

ought to have the transcripts of 2the tw

-~

espectively, admitted as evidence, not w
rovi de& d®fy tshe Evi dendMeWAcawra 0 @@ r egit adh \

onger avail able as a witness. The stat

- T

evience at tAdda efri risnti ttiraildly. obj ecting to t
the circumstancessdied anndtngp rtovitdhe rsdad ecms
the statements were reliable, t he Crown

cnsent, reserviMgWe vt arss aghuntouthf ul cws e

The approach to setting out the reasons |
Reasons must be concise

[7/99 Because this matter proceededl®@B( ZA) Juc
of the Cocedonmé Rct to give Coamadormds fApmp et
judgm&ntv Cdnnetts me to give a statement
and any other particularly relevant rul e

factspl ainl aat at ement of my esdfenti al reas

8 R v Cpha®b] 2 NZLR-2B33 (CA) at 237



[B0] My reasons shoultdhldbteh @avnmesaidy e rit s sseheonw

rai sed at the trial and to makthehear [
prosecuti on has pproovweed her nfexielsesdhatyon alglr e
doubt . I n this cMcsKeay itishseuiscr eld i sbhdultdy sody
whet hevi kemeen by hi m Bas ceedptonre rd edfeifnintietleyl

[Bl] I n expressing these reasons, | have teé
Court oifR Ap pekedtes houl d have regaadddeaeds how
on any®Ajpupdegambb.nt h i st badme nafi stthe key f ac
are required to be reconstruclredanbpyl etxh e
casech asndthipgesegkhpbBsain the key el ements
withonutadequaterelefvagmaAkbotfhotulgeh t hee evi de

witnesses in this case occupies many hun
have been produced in evidence, I have be
counsel to identify the key issues for d
proore éach charge, while nwtted.onceded, i s

[B2] lacknowl edgteh ath otweivsercase ari ses out of

companies and involves allegations of t he
funds i nvesiteed blyhda hpulpluibd i nterest i s al
to the all eged ownf eReediand dfe ptolksa t Guar ant
for the taxpayer to meet substanti al C O S
failure of thle amoc crmanpiacnu £,s.t h earreef oorfe

I nt erasmstautdo ence which i s twhaedeftdhmdharthse s

shoekdl acompnehensi ble form the particul
has |l ed to téaechaiggsng of thes

Rel evant rules of | aw and practice
B3] These are the rules of | aw and pract.i
reaching my verdicts in respect of each

9 R v [E2ME5] 2 NZLR 504 (CA) at [21].



Burden and standard of proof

B4 The&rowamarried theghmwrtden tphrroovi ng each
charge agai nsheyoncd rded sboedammmliteaild idioud ti n a
ver aifgcuti. | t yThe starting pdihmthceevfasnvdhabnet pr e
i nnocent of any chargebeynwontd téeescoablrar
reas othauldde migr me tvee r @nftceproitdart yany charge
h on e srte aasnodnnacbelret ai nty | ef tguiofi tdhghfeenmmehanta b o
t hahar ge, after | h adc agnesvriedt noarl ¢ f wIf drhe |
evi d¥€mbe standard is very hirgphvo pietr swaas e
met htaldee f e wéa n p rgoubialbtl y¢ Wma@ was vgeuriglftlynkgl vy

charge hée faamdl eft wsiotnha balne huonnceesrtt aainndt yr

| was required Yo find him not guilty.
[B5] That said, i1t is virtually i mpossi bl e
when dealing with a r ecoGrsotdrnudc tn ootn hoa v ep at

s®.Furfth€hewas rreodi r @ bperyoomed r e a seovrearbyl e d
fact upion wéaliicédd in supporTooputi tshatasien
cont ext of decidingBoablthe' €£sraoaontal ol setie
Li mited, cedsawayst dnoebe meati sfied beand r
MrBu b lwiatsz i n ot o Wtiamd utcedtr mesc cofunt i n@putshendar
Crown was not required t oevperroyvepiteo et hoadt e
on whit chel ipgaktv e mem t

Defendants giving or calling evidence

[86] MrMc Kay gave evBullnicttz anal IMrd evi denc:

witness, Mr Huckl esby, but a defendant do

or calling evidenceevi denaeggneenloprcall

i's admissible for all purposes for or af

R v Wanh@07]a 2 NZLR WIGl riiCRgt an \ 4Dilrrector of |
[1935] AC 4R v( Ham@&Mz4S8CL;7, [2007]R3vNHEaRbdaumt
[1995] 1 NZLR 440 (CA) at 448.

1R v Waath a[l 4 @] .

2 R v WRaI18] NZHC R3V avaath 483 @la.nd



evidence in the trial for considé ati on
laccept Mr Johnstone's submission that th
by the defendants from time to time is r

recei ved.

[87] MrBubl it zZBlaarcck wMdrod di d not gi vei geevdi den
to do so and the mere fact that tHhsey did
case against them.

A circumstantial o&seeandsthe drawing of

[B8] Despite the wvast scope of t he docume
durthg i ngWiaducatht @i rs by the regulatory
proving the ter ms aosre ceveetn atnhresnegxalimgetmgarcter
Vi aductBubttiatde been produced t'so ctahsee Coonurttt
essenti al amederoneenlbe ment s rel ated to the st
at a rel ewvaaitr ¢ u met, anai al , relying on in
facts tMrPpublhietdz hbat¢ megipweve r t oa ngdo vteor rp r\oiva

ot her el ement s.

B9 The asmstwert he sever al guestions | was
each charge turn essentially on the infel
emails and document somlhian atwieare @fr epiar @um
together as eatwhal strmay c€roncl usion of ¢
them would raise a reasonabl e ¥oireytihetri ¢n
drew these inferences was for me as the |
a fact to mentabbfshnanonfeérce, I was req.l
reasonabl e doubt that it can be drawn, b

prove an el ement of an offence meed to b

3 Hart[ 40@R0] NZSC 91, [2011] 1 NZLR 1 at [54].

Y Thomakl97R] NZLRB734AdCAQ ®Rptvi E§x886) 4 F & F 922
(1866) 176 ER 8HDI me[r2806134 NZeCeA a316s60 ,at [ 15] .

5 R v SiRDil4anNZHC 2501 at [405].



[90] A permissible I ntenehuaosi 08 dr Awgi taom
are reliab®yt essabbitsmed.uess. Il f one ol
avail able, what iIs left is mere specul at
to avoid the pasasiebislpietcy | caft iiomap prheepri nf e
a defendant ¥MoulbDdhhetdnawnorrectly iden

to be determined in this case as whether,

@ MrBublitz controlled Viedact ) ebui ma
Hunter Capital Group with which th

and, i f S0

() the defendants knew that to be the

[91] |1 accept Mr Johnstone's Ssubmi ssions
circumstances might arguableynwt pevi miht ganm |

enough" to raisfana rtehaasto ' aslpleec ud caubto,n i n

more permissible than spé&%ulation in aid
[92] Circumstanti al eviddecetal iover at hatt
e xti ss, even if t here 1iAs snongdier epcite cev iodf e nx
evidence wild/ generally allow for more t
separate items of circumstanti al evidenc
suppodrtawihreg of a particular inference. C
from the involvement of a number of fact

factual Xduciesiane commonly referred to
whil e any one strand may not support a
suf fi ci e nilttis omlyothe ditonates issue in a circumstantial case that must be

proved to the requickstandard. The Crown is not required to prove separately each

¥ R v Saklifivd®d]R vad@uyn2itvidiapL R 433 (CA) aR y142].
Doug[l206612] NZHC 1746 at [16].

7 Edwar dlsdhl1mR NZCA R18& Stak] T1H4j@asdnd

8 R Seek&m82/ 03, 10 July 2003 at [21].

9 Edwar dston] R7] .
22 Commi ssioner of Pol i&3®4 vatde[ NMys [2016] NZCA



individual strand of evidence beyond reasonable doubt before the Court can take that

evidence into accoust

Expert evidence

93] Bot h the CBwlwni andcaMirl ed ex mudr twh ett h ea f
certain transaction ought tThedy 4alisclprsew
views about the applicati Dmeiof opil eivams$ g
entitled to considerable weight.

[94] Expert witnessevwe aapei npieornnsi tane ds uhboj egeit s
of expertifsiendiefr tahe tfra catl "is likely to
opinion of understanding other evidence
t hat i's of conseduémiltei"l et oani tex pdeertte rang int
rendered on the ult®fimatiesi sstuedeéemnhermamipmatc
to determine how much weight or 1 mportanct
the experts, or whetdherr trlregy cdlreauyl d nbda ha
evidence | have heard.

[95] My approach to the expert el edetnhcee i
Croswsnexpert wiHum&d ®sbgndtNMe expRulbl iwtZ,ne

have said and teicoasidenceheshéael phul t
factual guestions arising for decision.
them referred to documents, they accepte

an accounting petrspecporveingndowgreenevi

| aw. Mr Huckl esby inadvertently overste
opinions he was entitled to express, by ¢
of Mr Bublitz's preatedl|ltbéat Veaddence &asr
event , It was not founded on a proper
principally on the absence of any docume
e

vidence.

22 At [10] Thoma@ 198d®] NZLR 34 (CA) at 38
2 Evidence Act 2006, s 25(1).
2 Evidence Act 2006, s 25(2) (a)



Separate trials and verdicts

[96] I n ctohnet ext of this case, although seve

it was necescsoasgmnedodecanedd oeach charge se

speaking, it iIis nedchsmemply becausedaapsumi
aloneomasto a certain view as to the pro
of the charges, the same conclusion shoul
more of the others. I n this case, as |

imol ved a common consideraBubhi ot' g heo st
Vi aduct , which has proved to be deter min
mi ndf ul that for each c¢hBRulglei ttzh eh agdu ecsd ni tor
ti meeoévehts giving rise to the particul
of shareholding inMBE&Kpyembgqui 6895 Whpar Mc
i n Phoenix Finance Limited.

[97] A cri mi nal trial in which tlherehamrgege ar
i nvol ves the joint conduct of sever al
convenience. But I have been required c¢
each charge faced by him, separ ataeulsye Tr
I have been urged by defence counsel to
a particular defendant i f properly admis:

The corporate structure

[98] Because it is not in dispute, it iIs cc
Shmi ssions a brief di-spussesionhef HuhteercoC

including the three main entities and t

various projects in which the group was
entititeg: CHwpnt al Group Limited; Hunter
Capital Limited. The ul t iBwuabtlei tozwnse rf aonfi |1

t he Nicholson Trust.

[99] Hunter Capital Limited was the Group'
ser vtiocevsari ous entities. | t controll ed I

Capital Group Limited) of their premises



Hunter's pl ant and equi pment . Hunt er |
MrBubl i tzhs Maobmee oPar ade, Herne Bay, and
devel opment . Hunter Capital Group Li mit
Hunt er '’
NKE/ Hel ensvill e; Hi I | t/lo@d Klamearkea/wkah aanndda | H G
which are the subject of charges and whic
By 20®a,bINrt z had built up, through Hunte

at |l eastMarzmd8att Be e@ruoiutpy’ swatso tjaulsltl isohnor t

S vari ous projects, i ncluding

comprised | argely of i1lliquid assets incl

which devel opedBupbrioiptezr tuiletsi mahtaetl yMrowned a

Theropg ect s

[100] I'n order to gi vreataunr e nodfi ctahte owa roifo ut sh er

by the Hunter entities, Viaduct's and Mu:
t he charges, I have again adopted t he
submi ssions of counsel for the Crown.

Homebush/reéd XKthmndal | ah

[101]] Homebush Trustees Limited was the en

El even Project, a Hunter property devel
Wel l ington, undertaken as a | @Biarbtbi wer towunr, ¢
was a rdiorfedthee Bullsittez' socfpevirsonal trust,

wi t hMoMrr i son, the Hunter Group accountant
MrBubl itz | argely controlled the Homebush
MrBabbinngatnod t hat in terms of t he New Ze
controll ed Homebush Trustees Limited. H

of the Cashmere 11 TBubtiim hadppoweponfofiv
MrBubl itz chabascthe aibsad d nfteemés heet speci al

for the Cashmere El even Project.



Dockl and Holdings Limited

[102] Dockl and Hol dings Limited oc2vhheand h22 g
24 at Princess Wharf, Auckl|l addf felTbhbatspeano

i ncl udBunbgl iMrz . Al t hough the shares appea
pay dividends or generate any i ncome. Tt

Group in exchange for the &eqgbiasisd.oh C€he

The transfers of funds were made in April

Northgate/ Silverdale Project

[103] The Northgate/ Silverdale Project was
Silverdal e, Auckl and. oThe hientl@n®©Oi bbma was$ ¢

i ndustri al l and and tBubbuitlzd waa sB uosnien ecsfs
Directors. He provided a personal guar al
trustee, Ni chol son Tr uganenlti mvetreed .h e | Slh arye

Capital Property TrBwshl i twh'ix hhaamhes.o oWwme d
t hatBuMd itz controlled the Northgate ent
Limited) at al | materi al t ifroers . s h aF elsl o wn
company, Hunter wamillleifon wveht mrofunsh&rle
value of those shareBsubilntte @agsthniged Hon
Hunter Group executives to entel, 0GiOn0t oi nl o

order to acquire 750,000 shares each (pa

l oans was | imited to the Northgate shares
guar ant ee. Bhecé owastpurmacttMased frrcoem Hun
LimiteBebn2a@a®9y, prior to the aciheiveirrtsion
and the |l oans to Rasé&élne Edrer weraemda @aq uMrr ed

l1Febr2@009 using the investor funds it ha

The Hilltop/ Kawakawa project

[104] Thr bughe Kawakawaudiirtyz Tarnuds th,i sMrf at he
an umaerfror ming dairy farm at Kinloch, Lak
wereBuwrl itz's Nicholson Trust, Hobson I n

Property Bibustz waMs a Director of Kawak a



Dairy Trust L iMaiptOeldd), st i Wasl3Lance Mo

1Febr2a09) . Kawakawa borrowed money f
Canterbury Finance. By | aaeel 12 0aOn8d tthhee fTar
coming under pressure from its | enders.

[105] Par t of the plan devi s ed nal0rOyOh ew aPsa utaor
convert the dairy farm t oMc&Kago adhdentMrk i ng
taking the | eadkdssn pgraemp arsi ng & obwmtheibrdy c o
herd to become20P®r. at ilGmaliemmshddna partic

in the project as he had grown up on a (¢

[106] I n KMOYWOBuMIi WeyeMEheWMr NeviMrl e Bubl itz
MrPet er Macki e met as the " Pr@hewitn Bwaasr
appointed project di t ®@atyoractto vcareygy ofbt
Howeve€Chewlrn was a banned director. | n
Enf orcemdntt h&éniMi no stry of Economic Deve
MrBubl itz accepted thatChiewvi waswhe, maaée h
deci si ons. Hilltop Ridge Farms Limited

purpose vehicle Mackitchewgps ogqgrpodi mthedd M
shareholMaek.i e, Man experienced far mer, b e
friendshWpverish MHe resigned as a direct
Sept e2ndb0er wWeweMs resigmdd Vasdacdi aeadt g |
his shares iiMcKahy.eni Anta€veuei at e Mof PMt el

acqui rMac kMre' s directorship and shares b

regarded his involvement as ahadhomadtwi tm
MrBubl i t zMcakhady . Mc KMry conceded in evidence
MrHi I I " s involvement at that t idmer ewatsort"h :
Both Viaduct and Mutual advanced funds t

NKE/ Awadredee psuoj et e

[107] NKE Trust Limited was the owner of a
Road, Hel ensvill e for the benefit of a F

Limited.Bublti wassMplan to convert the far



Ma ri son Creed Trustee 2008 Limited was
MrBubl itz was itsJs®®@e@9dirRNKEoTrusti had7b
in 2007 to enable NKE Limited to obtain
MrBubl itz ewa®raofli NKE ApmiOl0&d uMKIEI' s2 3 i |
position was unhealthy and, aJsa nd2Brgya s s e d
It was suggested that the property woul d
not securaad hp ¢ ahBal It was suggested that
from the proposed f i nBaunbclei tczo,mphMirn yDeaa nf rH rea

"front the deal to get the | oan from Fi nt

[108] I n promoti ngFrtéarek | Bdmbhi Mrp ®rxpl ained th
obtain funding for the project he needed
the new finance company | end NKE the mon:«
| oanBb!| Mt z Ftraalndk | Mm t hat he was not aski
guarantee as he had already provided a pe
He sai d, however, t hat wh at he needed
sharehol der /™ri ustctloirmiotfe NK(Et he company wt
to be seen as effectivel yBuabht tFmlalnikiMg nt h
became a diredtudr@ 0®Bf, MHKBuhwiuigthhZ Mret ai ned
removkr aMrkl i n ftri@em.t hat posi

The charges
Theft by a person in a special rel ations|

[109] The predominant charge faced by tledendarg alleges theft by goersonin a

specialrelationshipunder 220 of the Crimes Act 1961. The section provides:

220 Theft by persbhonshspeci al rel a

(1) This secti opme awipd iheass troe caeniyved or i s i |
of, or has contamlt eorvresr ,0raniyn paiorpceu msyt
the person knows require the person

(a) to accountpewmsampf op dteth gy or for a
proceeds arising from the property:;

(b) to dealprwdgéer ttyhe or any p
property, in accordance wi
per son.



(2)

(3)

(4)

Every one to whom subsection (1) apr
intenti omabhtygot@imat Ipseatstone as®t hseor requi r e
intentional pyopealty, worhanlfeproceeds ¢
ot herwise than in accordance with thos
This section apppgdresomwhwa herre@ui med ttd
ovee itthentical pr oper t'sy proescseeisvseido norori
control

For he purposes of subsection (1), it

t
circumstancesersequitroedcamwuynt or t
with any requirements.

(0] ac’

[110] Mr Bublitz is charged as the principal offender in ten charges under s 220;

Mr McKay is charged as a secondary party toBJblitz's alleged offending on three

occasions, and MBlackwood on fouf* The elements which th@rownmust prove

beyond reasonable doufiivebeen explained ina u mhokdre c issnitheQourt

of Appealand thisCourt, and are not in dispufé.Putting the elements of the offence

into the context of the case, for Mublitz to be convicted as a principal offender, the

Crownmust prove beyond reasonable doubt that he:

(@)

(b)

(€)

(d)

had control over property, namely Viadscbr Mutuak investors
funds (as the case may be3 220(1);

was under aw b | i dgoadeal with the funds in accordance with the

restrictions on related party |

endi

deed or the Crown guas220fl)(®;e (as t hce

knew ofthato b | i ¢ a220(2);and

dealt with the funds in a manntrat he knew and intended was in

breach otherelevanbo bl i gat i on

[111] Itis obvious, of course, that MiAcKay and MrBlackwood may be convicted

under s 220 as parties to any offending byBwJblitz only if Mr Bublitz is found

24 Crimes Act 1961, s 6
% Nesbi[t20v11R NZCA 285,
NHC 17T46| en[t20r2]v NRZC

6(1)
R[2ODGRPAL2NZINRHE; 146
A 610

, R[ 20 W)\3R]DI11E8 1N ZN-ZRH

7 and
G 4783, 1



guilty of the offence. | accept the Crown's proposition, not disputdublgefendants,
that on the charges under s 220 faceMbyWicKay and MrBlackwoodt he el ement
t htahGr omost prove beforgeuidheyy hmagthbhaaf gen

way are that, for ea%th transaction, the

(a)incited,a sashi estBteddd iMhrrz t o st eal Mut ua
by advising him which transactions
to prepare the necessary document at

(b)intended to i ncBukbel,i tazb etto osrtreaasls i Mut

funds, knowing that:

(i) MrBubl itz had control over Mutua

(i1 Wwas obl iged to deal wi t h t hem
restrictions on related party |
guar ant ee; and

(i it MBubl itz intentionally dealt wi

restrictions on related party |

trust deed and Crown guarantee.

[112] Whet h&8mubMi t z had contr ol over the inv
s220( 1) teatrmesr ome avénatsoi odne taer mi ne how t he

wi t h \iiadouecrtMut ual , aswd thteel cdaesa®l Tmani thhes, a
quesdfi ofnact to beaddtcammiamsd ainlatslta s ¢ i s
not necewsred | by abhbBuUploistizz i oonc uMxri ed i n

stru®@fTheee hasudpasitMiBubl itz did not have
t hMut ualvestor s’ funds; the real contest
funds depWwisaidtuecd wi t h

% Ashi p201R] NzZSC 153, [20B88].1 NZLR 493 at [82]
7 R v D¢r@ll@d NZHC i[lZ0O®] gt IV@DRR] NZHC 2498 at [ 3
2 Croppatv RRY] SURDLMANNZHC i26®4] at [ 459]

2 R Whal 2013] NZHC 731 at [59].



[113] On Charges 1 to 12, 14 and 16r the purposes of proving thistr Bublitz

acted in breach of the related party restrictions invthea drustdeedrtherelevant
Crown guaranteghe Crown must prove thafirB u b |hadtcantrol oveMi a d u c t
Capitalin termsthe accountingstandards® That is, thahe hagdasNZ IAS 24 and

NZ IAS 27 require:

The power ttongawdrmbpehati ng policies of e
as to obtain benefits from its activities

[114] 1't f ol | ows t hadprlo pacsd,d Mrdmnt bhiidsa @t aowm d

have been Viimdomcnt € oms odf t het hacmotumdli nwi s
be sufficient to prove cont220( of. Vi hadfue
counsel did not disagree. Similarly, the
i n terms of the accounting stodndMutduails s

i nvestor funds.

[115] I summari se the cc2hRka0riges brought wunder

Char @a¢ | #ges an Boufbfleintcze bbeyt wren 8 Mar c
September 2009 in relation to |l oan ad
Trustees Limited as EteseeeTobtst hei Ch
the trustee. It I's sai d the advances
MrBubl itz controlled both Viaduct and

Chargel @t es to the purchase by Viaduct
MorrisonHCyeddugtbee Limited of share

Limited between 14 April 2009 and 5 Ju
trustee. The use of the Viaduct fun
transfers directly tAp rHUMOIMaR TP iadanmd (
4Julaeny. It is alleged that each ind
party transaRubloint ecamntsreolMred Vi aduct
and the Morrison Creed trust, and al :
Vaduct's total tangi ble assets (when
% On Charges 11 to 15, the Crown relies, to the

alternative definition onf gcuoanrtarnotle es.et out i n t



transactions i-montthhe pperreicoedd)i,nganld2 t her

reqguirement to obtain the trustee's cCi

Charopd | 2ges thatiua®O0 9B Mmlbiotuzz h dd¢ & let w
i nvestor funds i n Viaduct contrary t
transacting the purchase by Viaduct f
Homebush without the trustee's consen
party translavcitnigont haendacignuwiosi ti on of mc

total tangible assets.

Chara@gél Bges t hlaul @ OOe taMeded® 110 Bu Ml i t z

dealt with Viaduct's investor funds
procuring Viadwsht ctapiteadeemtfecr heda d f
Hunter Capital Property Trust and/ or t
an arrangement ot her than that set ou
said that the capital trheet edd rveertd orne doe
of Bvrbl it z, but with such redempti on
transaction and also one exceeding 2%9

aggregate with preceding related part)

Charaglel éges t hlau k3 Wweoeade mb@&0Or9OBWMb | i t z

procured | oan advances by Viaduct to F
trustee's consent, the advances amou
MrBubl itz controlled both Viaduct and

Charagkl Fbas beAuwgpeesth 9 6AmPA2i03100 Bu MFr i t z

commi tted theft in respect of | oan ad:
without the trustees'’ consent, the ad
becauBebMirtz contr oldl NKEbhot h Vi aduct &

Chargeall@ges Bubhtt zMr B anh weely 225 d
l1Febr2a@at@, mi sused investor funds in
requirements of the Crown wunder t he
8Dec e RNeOr9, a nvk Ktahya taBriMx crwopdr wees t o t



of fendi ng. The all egations relate to
from Viaduct of the Homebush | oan wit
said consent was required because th

exceedi ncgenothneo fpeMut ual '"s total tangi bl
It was a related p&uthy itzarcoadtriodn elde
and Mutual i n terms of the aRwhluintta ng

was able to execonseolteadi oecefyeotiyv

company. Further, it i's said that t
breached because an independent expe.l
transaction, that the transaction was

Chge allll eg®sButbHat z mi sused investor f
by procuring the purchase by Mutual f
|l oan in breach of the replacement Cro
1% of Mutual ' sstoittalwaangi bélabsdepar:t
not previously been certified by an
Messrs McKay and Bradford are all eged

transaction.

Char gael |11e2g BIsB utbH att z , Apordtdwi @ e reArpa2i02170 |,

mi sused investor funds in Mutual I n r
Viaduct of the Hilltop |l oan without tt
therefore in breach of the repwascemen:
alleged to have a value exceeding 1%
with a related party of Mutual and th
being an ar ms'’ |l ength transaction. A
all eged etno kmaowe nlye parties to that off

Char pd llegMButbhatt z mi sused investor fu

of the replacement Crown guarantee in
Hi ll top Ridge Farms Limitedth tGroouuwn .t
Agai n, It i's said that the | oan had

tangi bl e assets, that 1t was a relate



certified as being an ar ms ' 'Bllacnkgwoho d r

are atld elgeedk nowi ng parties to that off

Falssteat esneat promoter

[116] MrMc Kdywces one @cH2r gé¢ wmederCrs mes Act
statamenat promot erViiarpurcess pesasttuueda 32 b @ 9 ,

anMrMc Kay d BMavoko d ar e cthlasnagcetdi oumn dweirt h  ma ki
stat eanse n & promoterVi iad s @tdtb d200a0i0i ngr os pect
MrBubliist al so cthlasdgcetdi ounn dibdto t réreadnpaenccte obLfi mi t
B3March 2010 pr ospecttulsmraonsdp et chtel sa n2u@dit Gende n2 8

[117] Section 242 materially provides as fol

242 Fal se statement by promoter, etc
(1) Every one is |iable to imprisonment fo
wh o, in respect of any body, whether I
and whether formed or intended to be
making or publishes aédy false statemer
(a) to induce any person, whether asce
anffi nanci al product within the mea
Mar kets Conédéuct Act 2013

(2) I'n this section, false statement me an
which the person makim®g or publishing

(a) knows the statementitcal Baalserin a

(b) is reckless as to whether the stat
particul ar.

[118] There has bedemrf scoocudndseplwtC ed'tuyr oposi t i on
t hao ptroadee f e mhadret as tfaa lesreet natt € mecnanap any
prospe Ctrmamnst Ipeyowred reaslonable doubt

@ thatdetfleemda@et or concupartdsé¢ @k awmé&mnn g

in a prospectus;

(b) t hset at wme n f arhasteepriaimatia cul ar

8 R v S@RDilvanNZHC 2501 at [431].



(c) thdeef ekchamwst heemebt fMmal spearathi camd ar
was recklh@as sg $iatnat y

(d t hkeef endharethnded to induce investors

securities on offer.

[119] A prospectus is a |twheanmgeidogwen®chti $ ni |
the mar ket pl ace itto ipsotaelnwayyd "iqpweskiomeg" i
laccBpltohnspoopb,sittheomeddefeendddt be cri mi|
l'iabl e if he became aware duringhathe pe
stat ewassntuntrue or had flbae dcerde dtadmtyr uwea y b uo
amendme haft ftect .

[120) A st atement in an offer document or a
hat futh or N by mathep aocatii scsuilcarr , ofi t amcyo n
i mpre®3ai ehat e mematt eivfilailt bes | i kely to inf

decitsa oifhvest.

[121] The particul ars of 2t4h2e ocfh atrhgee sC rbirnoeusg hAt

Char pd | €4 g e sMctKhaayt, NMréaw2@09 2andé @9

made ourced in the making or publishin
3Mar2zd09 Prospectus because it assert
providing funding packages to a diver
i ndustries and ncsl anshsiecsh, wehree ttrhaen ssaucbtjie
3 were undertakeBubortzhanbderatiti ek |

and not a diverse <client base". Se
although investors wer d adledr tpead ttyo |tem
the Viaduct Trust Deed and the Crown
transactions which are the subject o f

Viaduct's Trust Deed as all eged in thc

2 SeR v Peft20t2Vi NZHC R6 &5 S D[AMAMIN.ZHC 2501 at [ 4
B R v Satl [48R] v Ofigiged NZHC 1467 at [198].
¥ R v Sak | f[wade1]] .



Charalel 8ges that Messrs McRay o2a0e0d9 Bl ac

andlalnhRaOrly0 made or concurred in the n
statement s i n Vi aduOd¢t a@2b0e®®9 o hrpeatutsse
transaction the subpettwefechatr gmada
client base, were in breach of Viaduc
related party |l oans and transactions,
capital notes held from ti me tcd itoinme I

or appr oBwall iafz ,Mrcontrary to the arran

Notes Certificates.

Char gael lle4g e ButbHatt zMMbrez GvieG® naArRad2i02180

concurred in the making or publ i shin
3Maacl 010 prospectus. The Crown all e
particular attention to Mutual having

and the replacement Crown guarantee,
to Mutual, i ncl Cdowg QOharansé&e o8c hdme
12Dct 0200elr0 wi t hout being extended or r €
the prospectus failed to disclose the
subject of charges 10 to 13eand Ctrlmevnc
guarantee being withdrawn at short not
operations disadvantageousl!l y.

Char geael I1ebg e sB uthH a tt zMr Alpe2idle@ naRd 9 1 0
made or concurred in thetem&nnhgi or Mput

3Marzbh10 prospectus as amended by

2 Apr2i0l1 0. As for Charge 14, the Crown
particular attention to Mutual having
and the r epnageamemtnt @re, and to a wide
to Mutual, i ncluding the risk of the

12Dct 0200elr0 wi t hout being extended or r €
the prospectus failedheoCdioswol gauar aht
subject of charges 10 to 13 and the c¢
guarantee being withdrawn at short not

operations disadvantageousl!l y.



Falssteat emenat trustee

[122] MrMc Kayw d BMackwood ftehtaheyg omhadegea f al se
i n Dehcee BOHDr9 quarterly r &padQacptiot atl h ed etbrewns
hol der s. Section 37992)matternihal ICompraavV iec

377 Fal se statement s

(2) Every dirempboyee of a company who mak
authorises or permits the making or fu
that relates to the affairs of the com
in a materidal particular, to

(a) Aétrusteeuferhdkelens éof the compan

knowing it

t | se or misleading,
on convictio

o be fa
n the penalties set out

t o

[123] Ther e i st mawtddeifsepnudtaet thaaftseguel t ¥y othe Cr

bey omrda s odnoaubbl te:

(@ as a divi eadtuatrtheoyf prep&radsattduseerete
reprogltaveddsotaffairs;

(b) t hreepwas f al se ormamiegrdieaddculgarn and
(c0 they kmneptoa thhkes ef or mi sl eadi ng.

[124] The essence of the false statement all
s377(2) of t het IGolinep ptoa etsh eActtr usst ee was de
mi s | e atdhiattg ciomceal ed or f aed edr awms acsicdms
defendant s Kknew tweanssarch b emaede ,paasy t hey
MrBu b lwiatsz i n ¥ a tCoacti t afl Li mitleAB4.n ter ms

The question trails
[125] | t i s recognised as best pprreascitdiicneg ionv
criminal jury trials to pdewipsaetoh hdee sjiugrnye

to focus t he cjonrsyindge riatt4 ewnmdr dingt ,j non t he e



which must be made on t hedecharTghee tdhueeys tar
directed specifically at the facts of t he
as to obviate t hceonnsevddetrf oni ghhe spmey i mes

guestions of | aw about the el ements of t|

[126]) Heag i nhi s case wondaddeorubdj asg, sted b
di scipline o060l papewgagistg oandr ai l setting
required t or epasoodhealbbl eey d mad a defendant to
charge. glbhhergpasinon traubmisdsliware cas vie
from counsel. Al tthhoaught et dppegeREdomd im
cons eesuweewnns el as to the content of the
for me to deter mi naep ptrhodpofiiataelc hf cwrhrartgleat

Charges 1, 6irBaunbdi T eafgaibnysta person in a s

[127] MrBubliist zchar g220 umfdetrhe Cri mes Act wi |

rel ationshivg albywocgmalcairli m@ygn advances i n br

i n Mihaedturcutst deed. To il lustrate the Cr o\

Charge Notice all eges:
That PAULENBWYBLI T2Z, bet weenS&ptMamkcehr 2009
20009, at Auckl and or el sewhere in New Ze:
namely investor fundsViimdWNdtaduter @apbtal |
circumstances that he Kknuew rteogudieraeld whiitnm ot
property in accordance with the requirem
Company RBi mntaesd t(rustee under a Debt Secul
6 Octobe/i atk0OoT®r ut, benedd i ntentionally dea

properwiysetthrean i n accordance with those
Particul ars

Loan adwanwtieasduc't to Homelblomle hUisabsst ees Li
trustee of the Cashmeres E€Edtryvemt Trsesth wio
advances amounting to a RelNa&Zkt A84 Party Loe
MrBublciomz rol |l ed both Viaduct and Homebush

[ Refer c¢cl 6s4TBu2tobDe¥iddduct

[128] Consiindgert he el ements of the oftftesnce
underpinning the Cdroolwnaywiersglileergatranbk, wil
decion @amher opern ditet on this charge:



Has the Crown proved beyond reasonabl e do
andSéptember 2002 sawhAuekliandNear Zeal and:
1. MrBublhiatdz control's oivrewe sMioardufcands t hat

required to be dealt WwWithuish @eedr?danc

2. On any one of the occasions alleged (
2009Jullyy 20092 eanb e r MBBUEFI)intt Z2 nt i onal ly
dealt with those f undsa blyo apnr oacduvra nncge Vi
to Homebush Trustees Limited?

3. At the time of t hat advance, Vi aduct
parties usadterru s/t adleBEuwb lbiemaausk!l ed bot h
Vi aduct and HomMgbAS?h in terms of

4 . The trustee did not give its prior wri
5. At the ti me MrBul lkradtve atdhvaatn:c e,

(a) Vi adkucithvestor funds were required
accaomae wi t h restrictions on rel
contai neds itnr u\sita dduecetd ; and

(b) the advance breached those restrict

The question tr aftlhaen s wealtott thotswer ejdeéessst i tomast |
MrBubl itz musti lothg Chauydadrds wer angft boee
guest NaOhMrBubl i t z muswilbd yftdhwartd crhatr gee .

[129] A simil ar questwigen her gialr,t i cul ar fact :
Charges 6 MnBlub7lwidiggah na&slbs e aalhlesgeof t he tr

relation to | oans and are in terms simil:

Charges 2, 3, 5,
agaiMrdd KaGh,arges 1
per :io0rma ispeci al re

8, MiBlu,b]11Ch aX . andled, 131
0, 11,MrB? ac &iwldhoedf3t abgya i an
| ati onship

[130] MrBubliist zal so charged with theft I n a
Vi adwctent eanssaottihber t han the making of |
the rest rMicatdiuoomst i chede¢ dheor tdweamrmamptl aec:e me@h
2, 3, 5, 8, 10, 11, 12, and n8qui Thmégues
the Crown mustt hfjarhtew an sq@md woonleyd t o a r el .
transamct oo MuBwutb 1 sft z orVti radéducdft he ot her e
ent iitnivadd vé utt heahtesanslac¢ aomed t he cap on

tr anssacsteitonout in the trust deed or Cr own



ar e
bei
acec

further McMciKpeyin & BMe dk Wy o da d lowo avid  &Bll 0 n €
ng char getdhaatsl emardt ioefsf etna@ i ng . The qu
ommodate the alternative allegations

guar ant ee.

[131]
| s

The principles and the coopepionfgredineng!

et out Charge 12 and the question trali

That PAUL NEVI LLE BUBLI TZ, BRUCE ALEXANLIL
RI CHARD Tl MOTHY BLACKWOOD, beApreieln 5 Apri
2010, at Auckl and or el sewheerr eprionp eNetwy , Z e
namely investor funds in Mutual, on ter ms
requi rBaudbl Mt z on behalf of Mut ual to dee
accordance with the requirements of the C
guarantee,onahtdy ideahti with t he property
accordance with those requirements.

Particul ar s

The purchase by MutHialll tfavpotnh ovaima dtulce @i dr
written consent of the Crown, such purcha
ofinked or related transactions):

-having a val per eoxfe eidti nagt aolneTangi bl e Asse

-to which a Related Party of Mutual (ot he
of Mutual) was a party (in dtklatmemtter ms
Crown guaBuwnltietez Mrontroll ed both Viaduct

GAAP/ NZ | AS Badland/ dreiMrg abl e to exerci ¢
control, directly or indirectly, over eac
each combasg nor affairs (whet her pur sual
arrangement or an understanding, as a r e
securities or other interests in or issue

-not first certifigdanoinidepE@madwmti ®xwreirti
by the Crown in writing, that the transac
on alremsgth ter ms.

[ Refer cl 6.2(b) of the replacement Cr own

Question trail

Has the Crown proved blegtoweem el sAmmabl e2 @1

and 27 April 2010, at Auckland or el sewhe

1. MrBubl itz had <cdsntirmV e sotvoerr fMwuntdusal whi c |
required to be dealt with in accordan
dated 8 December 200972

2. MrBubliint 2nti onally dealt with those fu

to purchase the Hilltop I oan from Vi ad



At t he

tim
under t he

e of the purchase, Vi aduct F
Crown Bublabhtzee because Mr

a . controll ed both Vi adutcéer mandof Mut
GAAP/INAS 4 ; or

b. MrBubl itz was able to exercise rea
directly or indirectly, over each
part of eachusiompdahernr hafrf oiursuant
to a contract, amsamamanmngpgme ats ar r &
of the ownership or control of sec
or issued by each ?company, or ot heri

The value of the purchabBet aelx ckerdeidb | 1e¥

Assets?

An independent experwriappnoveddbyot hki

certified that t'hengptuhchases®as on arr

At the time oBulblhiet pukndwstehatMr

a. Mut'sali nvestor funds were required
accordance with restrictions on r
coaitned in the Crown guarantee; and

b. the purchase breached those restricf

At the time oMcKhyg phHldacciavwsoeod Mras t he
case may be):

a. had incited, aBabtedzotoapsosted M
to purchase tulca ;I caanrd from Vi ad
b. had intended to iBwchiltiet,z atboetp rooc uars
Mutual to purchase the |l oan from Vi
c . Knew:
i MrBubl itz had csesntineolesovoer fMands g
and

ii. Mutsalnvestor funds we

re requir.
i n axrcoag dwi t h restricti
i

ons on
n

transactions contained the C

i i i MrBublitz intentionally deal't w
procuring Mutual to purchase th
and

iv. the purchase breached those res



[132] Theuestion trail ftiheenstaitodf uds ¢ld otfos & h a't
i sYe'sMrBubl itz musitlotbyeClh @wtpbdnts2iver anoyf one
Questl otnssN6 MrBsub'l i t z mu s tui bodf yftohuantdt dnleatr gge .
answairolf u®stl otmosy &sMrMc Kay BIradMkwood, as tt
may be, mueti lobg Chaufdaengs2iver a noyQuerseéli on s
to MWNJIirM¢Kay BrFradMkwood, as the case may
gui bf gt hcharge.

[133] Charge 13, al soBuwhllietgz ngndédrefd 20 Mri s
Charge 12 except that, rat her than alleg
party | oanBsubbleictazu sceo nMrr ol | ed botln¥isaducst
all egedBubl bez'Ms contr ol of both Mutual

to whom the | oans were advanced.

Charge 4MreigEaGsar ge 8 KWgKawns taBldarcMrwo o d;
Charges 14 &nBubliGvaakg anignsat f al se st at ement

[134] To i | | usspprracceeqg kihreed f or the charges of
as a promoter under s 242 of the Cri mes /
Char ge 4 McgKaaiyn sats Mrol | ows:

ThatUCBER ALEXANDER McKAY, bet ween 2 March
20009, at Auckl and or el sewhere in New Zea
or concurred in the making or publishing

induce any person to Isiurbstché bmedamwi mgyofse
Securities Act 1978.

Particul ar s

Vi ackucdt Mar ch 20wWHi cphr osmeewntuessd t o a fal se

because, notwithstanding the assertions o
"Pol "aneéson page 20 reecbdapiropi bdottboe Ofuse
party Il ending without trustee consent, th
1 to 3 were undertaken:

-in contradict {Pod ",of wdthhe asndt edr t he be
MrBubl itz and entitiea dowtr clgl eanideynt hibms

-in breachHhs oTfr usitadueceed requirements relat
Transactions and Related Party Loans.

% Beamgi in mind that the Crown needs to prove onl
3.



Question trail

Has the Crown proved beyond reasonabl e do
and 8 June am0d0 Y,r oaetl sPeunchkelr e i n New Zeal an
1. MrMc Kay made, or concurred i n Vi aduct

Viaduct CaepiBaMaLcmi 2@d9 prospectus, W
assertions that:

(a) Viadckucdredit exposur e strategy f oc
fundi ngowaackagésnite period of gene

months to three years, to a diver s«
range of industries and cl asses (p:
(b) Vi aducTtr ust Deed i mposes a restrict
l endi ng, Il i mi tda mgacrtdaloantse dt op a2 % y o ft

Companyotal Tangible Assets (page 1

(c) The Crown guarantee also restricts
1% of Total Tangible Assets (page 1

(d) Vi aducTtr ust Deed prohibits the Comj
into aP&etwtldan without the prior
the Trustee (page 20).

2. At the time of making or concurring i
the prosMeKawsi,ntMended to induce any p
to any security withthneshAcmeadv89 of

3. At any time during the periods in whic
it amounted to a fMtKay skaeemeont was:
reckless as to whether, the prospectus
because:

(a) t he tr atnhsea cstuibgjnesct of Charges 1 to
for t he bRwunkEelfiitz odndMrenti ti es cont
and "snodi ver sé& colri ent base

(b) one or more of the transactions th
was or were undertaKemstssaDbedach o
requirements as 8lleged in Charges

If the answerto all of those questions "Yes', Mr McKay must be found wjlty of
Charge 4 If theanswerto any oneof those questions "No", Mr McKay must be

found not gilty of that charge.

[135] A simil ar guestion trail McpKpalyi eandf ot
MrBl ackwood. 't appl i es #FBsuob |fioarkz tCthhoaurgghe st
all egations rel atMuttuoal dIsl e3gpeaeMias e a2cOlslel0sa n @



amended pfFtro23peApmuisl 02010. Charge 14 and

ar e

as

foll ows:

That PAUL NEVILLE BUBLI T2Z, bet ween 2 Marc

at
con
i nd
Sec

Par

Auckl and or el sewhere in New Zeal and,
curred in theofmahkhi fpler ptlltiemeinng wi
uce any person to subscribe to any se
urities Act 1978.

ticul ar s

Mut'sal3 March 20l1l@hpcbs@mgenotums ed to a f al

bec

@)

(b)

(©

ause:

Ther os pkercepvast attein tatman havenge hed
i niGricawn guaatdlaet eeplraccvemeqarcdmretee
padlesli@L,andd) .

Thepr os preeftairgr aeegdedsadt @ o wiad ea nogfrei s k' s
pert aiMuit mgnlc,] ulkte gk Grhoewnar acheee
ex piorni @Glg2t o2b0eivd t hheuaxg eoxded!| aced.

Ther os pfeacitldesds c | o0 s e:

-anyf t he briemiChieastino i atatilmen treeep| ac e ment
Cr own ¢ t dseuabnj &teta r 1g@e @ 3a; n d

-the conmseagdsehthe rEmpdwamw e mebzeri axrgt e e
wi t hdrsawonr taamatMut'shusionpersati ons being
di sadvantageously affected.

Question trail

Has
and

1.

the Crown proved beyond reasonabl e do
281 AR010, at Auckl and or el sewhere 1in
MrBubl it z mad e, or concurred i n Mut ua

Mutual Finan8eMaroht2d10 prospectus?

At the time of making or concurring i
the pr Mshwktltiutsz i ntended to induce any
to any security within the meaning of

At any time during the period in which

it amounted to a fBuUbPkitsz akement of n w:

reckl ess as to whether, the prospectus

because it failed to disclose:

(a) any breaches of the replacement Cr
in charges 10 to 13; and

(b) the consequent roi 0 the repla

f
bonet nees and

S
bed nwithdrawn at S Bt
d advantageously

operations being



Charge O9Mrdglkam#tBl ac kiwdaldi ng a fal se st af
trustee

[136]

to

[137]

Char ge WMrMcgkaaynd BMackwood, of making a
trustee, reads as foll ows:

That BRUCE ALEXANDER Mc KAY

and RI CHARI
BLACKWOOD, bet ween 28 January 201

0O and 3
or el sewhere in New Zealand, as director ¢
aut horised or poerr nfiurtneids htihneg noafk,i nag st at em
for debenture holders of the company, tha
and was false or misleading in a materi al

mi sl eading.
Particular s

Vi akucti recamtrer |l vy Report whscht abecambdr =z
to a false or misleading statement becau:
paragraph 2.4 and at paragraph 4 as to Re
Party Loans, the trwumnjseactt i ofnsChaairdg d se nlditnay
to 7, were undertaskdnuish Deedcheqfui Vieanckund
to Related Party Transactions and Rel ated

The questChomr gter &i |li sf:or

Has the Crown proved beyerd PRP8asdJamaklrg d

2010 Redr Bary 2010, at Auckland or el sewh

1. The defendant being consi dered, as a
di rector, made or furnished, or author
furnishing, of thpharageaapmhentsd4sandodt
related party transactions and relate
2009 gquarterly report?

2. The statements at paragraphs 2.4 and
guarterly report were statements to t
oVi aduct and related to the affairs of

3. One or more of the transactions the su
7 was undertaken'siirbstachedf eieadsct
relating to related party transacti ons

4 . Att he time of the making otrhefurnishi.

def endant you kaew €tonsitdheer i mgason s et
Ques3iabove that t hat statement was f
materi al particular?



Control of Wiudbdudtz by Mr

[138] I t <c anf rbeem steleen anal ysis of the charges
el ement in all charMrBsablevatse ptn @hoaardgues 1 D |
Capital Li mitleAld4.n tTehrants eolfenmMeZnt provi des
Crown's asclkrtcaovea oh a2RROged thef tCrumesr .
conduct alleged amounted to a rela*%ed par
or another transactiodtdecbuashé&ee plieah!
redemptiiotnal o™frPocteepd . of the charges all egi
statement “suransproonmatheer Crown having prov
charges under s 220 of the Crimes Act, a
as all eg€dovwry. th&imilarly, oMc Ktalye amidar
MrBl ackwood of making a false statement

prove the defendant tB®2206ecbargey aktl tgadil

[139] For Charge 13, It it mpeowds dimatsz arn t h
contr ol of Mut ual Finance Limited, rat he
byMrLanor behMrBubIlafntdz not di sputed on betl
def endahret sc.ont est over the erell3atiesd nelsest hed
Crown has pBwlleidt 2 hwas Mrn control of Hil/

The nature '9fcadhhe Cr own

[140] Thevi dandgebmisssprommsented by dledéecalCl own
account and anal yshiussimfestshe ¢&andect Gobup
t wdi nacnccrepani es, Vi aduct Capit &lr o'a:n d Mu
propossi ¢t owommrli sgtah MoBnublwatsz t he principal

deci-mdloear i n a del i bepradpktaesteh epdniemda t fae s d «
the various entities in the wiMdubHuntzer

out of funds fsiurbsmap aerdedbyovdre which he

contr ol

% Charges 1, 6 and 7.

% Charge 2.

% Charges 3, 10, 11 and 12.
% Charge 5.

9 Charges 4, 8, 14 and 15.



[141] Counsel for t he c©mnasanbd eeh aavtet adnedvi ogtseids 0 o §
t he hunaddmaidlexofianged and memoranda produ
their associates, par tWewdras | Gmeakvd Mir, p Ilwahyoe
appears to have beenBudl ctpopsandss ncitatuan
preliyiddhavnalsimgm over the plans to acquire
of the scheme was sai MrBtudb| MW &K aapnede n  d e
MrChevin at the medtainmagriyn 2P & $avniuddaatme D3
by the Crowhowastdkehioskidng the extent to
Pauanui meeting were put i nt oc cerf shibtebr. T
attention t ol nfheer mmeattwordee do ft o hper of essi onal
to time butinJpauvandubFamlry28d09 MmMBeurb]| i t z
MrMc Kaynd WBIin er s had identified Priority F
desired criteria for acquisition. The f
been on t he ienxftoeranha tteov awmhti ctho t he questi ol
proposedwawdthdwnmgts t o tebhassadwamanmttayi | or ed
presentation by the defendants to ensure
then r el tyhwhata dwaeaep urogto sr equi re di scl osu
approval ocfo mphaen yit ir uan e e .

[142] The Creovwndasngdweb miss sadasmt ai n a t hoofr ough
documents which are said to demonstrate
constraintstomnsalcanipoos epdarityy bot h t he Vi e

Mut ual Crown guarantee.

[143] On the wubiquitousBuibdsue dfa davdoedntt,erod M
principal foundation of the Crown's prop:¢

concerning Viaduct"'s | oans and other tr

MrBubl itz and the Hunter GroBpupbl weize amad ¢

ot her entities, not Viaduct. 't i s said
scrutiny were commercially wunjustifiable
i nfer, t herefore, t hat the only sregasdnal
acquisition conduct iIis that there was an

shareholders and direct oBwblcietdaz.ng contr ol



[144] | haoresidderl | of thi s mattehtahael .d e fletn diasn
undeordstf rom an eairdnwmbx & gien otf h d rhssa owti o dhe

which they were as¢$aboMiBdtacedk wolmaa rjion g eidn t i
| at er Btuhba n MMiVic&Kmd/ htahe g ud alt |lpeo siittoiaccrar ry ou
t heeecss&dmuwndr ai sing t o support t he vari ol
acquisitidnmnefoowheniteo wi t hout working ar
the related parties'’ provipsioprosntaBmiveat

to thec@seéewmlmtssi s not sufficient for t he

defendants put i n place structures to en
made available to Hunter Group entities.
of prreoqoufi red that, on aBdblbiuttz omad odonthreo

at the time the transactions took pl ace

transactions breached the related party I

[145] The def endanhtes reengpihsatseirseed tshar ehol din
Viaduct at the relevant times and submit
el ement of the cBabdgesz hmhadcelkcpnttrimat oMr Vi
accounting standatdsMuamwakt h&€rowep!| gauamant
accounting standards are relied upon, th
on the evidence that the only reasonabl e
i's that there was #MrWeevcerrest Baangdr eMrme ntwvh b e h
MrMc KaywMrBl ac kiwoew abMBtu,b |htialittadte p @oweg@ro v er n
the financi al anf Viopaduwatalisn g op oolbitcaii ens boefn

acti.Vi ties

[146] 't i s necessadgtetrmenef ohe, meani hgsof

in the relevant document s.

"Cont'i ol t e N AlsA ZoAf

[147] As | have explained, the accounting s
charges. I f the Crown has faileldltbzpro
was i n control of Viaduct at the relevan

4 Nzl AB4 at paragraph 9:. the definition of "cont



Charges 1 to 9, and Charges 10 to 15 must

of control in the Mutual Crown guarantee.

The expert witnesses

[148] | n det @rhmi nmenagaippd | a B dINADS , the accour
standard relied upon by the Crawsadstoirbphe
the purposes of provi ngewihee nconeartgwes , e X pe
witeess The CroB®BmmenwiLeeress s a Technical
i nternational accounting firm KPMG. He
Advisory Services team specialising in t
This team provi dsessptpe®chnionaifaicea srwanptarigtagn é n
matst,erassisting clients to i mppepmeptri aee
finanepaigt treat menmnt ahesgc iocoamlsdarndeipaomgtt o n
frameworglennepnatkeep uph tao cdhéainega mep ankgt

environment . Mr Lee holds a Bachelor of

Commerce and Administration with First Cl

in technical accounting.
[149] | was al seviadfesmdh edMably Huckl|l esby, who
Techni cal Director for t he Gr ant Thorn

MrHuckl esby was called on behatlfaddfe NMrn B
Ap r2i0l0 9, Mr Huckl esby spentnathirerealy eRirrmsal
Reporting Standards Director at Ernst a
special i st group created t o deal wi t h
i nternational reporting stHudkrdsby ehass
cosn dbre experience ovempetihed 26f yeiamei e i
roles interpretingGapdiygbAegt dccoomme migi P
i n New Zeal and, i ncluding contributing e
appl iacfatli ORS.

[150] Al t hough it dpp edvsiedefi drm talMac Mresby
t htahey held conflicting views ampliimpatitan
of theNewl eadidacnudnt i ng standardesachthé&ece
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[151]
set
f ol

ana
Di s

[152]
el a
con
acec
t he

[153]
st a
t he
par
fro
ado
pic
i n
for
Zea

n -ecxraonsitshtald e r es iwgarsidf@igcracnet of be 6 meheenm e n c e
t he skueey When congrmomdtehddahiiveo ivih etwlse he had
ress ed ddaetkeshwat el y t he pr oslpeeacdi nogt tfor ¢
ach of t heHucklamdlay d svasaMrkme pvd eaed e t o
uaegpvi deedfcesharehol éGairmgna p& ® noactehgenr t h e
ernance of an entitevididnugwaghaecess
mages ot hawetulm@mhad been agreed.

Theeneowalcubeé weheen experts,t hHrddetrheefrorteh,ar
ting out their views and indicating w
| owed, It I' s suf ficcoinecngu sfiaosne dneo rt ot Isau n

|l yses ofcbobhéaselimiess.s soand

cussion to the relevant accounting st

reaching my vi ews,otulhe haorec etpaak enf i
rattAdd4i it NE rel athbd pABRPY whiaodader}
| i dat edf ianmds ¢ & & | me atned a publicati o
gt fir*fasKPdMed,i ned in the standards wh

el evant period.

(7]
§ O O S

-~

The startingapmpdi rothgtefraddnya ctcéedgpt account i n
ndards i n 3Neow Zehael afidn ainsc i sa l Reporting
|l egi sl ative basis for the adoption <
ticularssge@adntainng nt er pgestsaut@ roing ionfat ac
m the International Accounting Standal
pted the standards, the Accounting St
ked up standards devel oped bwurtdhéalreie
London. Af ter taking the standards

mul ati on, the standards (NzZ | AS) beco
l and.

2 KPMG I nsights into Internattitbdpl 2608A08i al Rep



[154] The purfpiorseaes toafth éegmemiysali s tion fporrotvaitd eo n

enabl e reader s dteoc ismadm te@ohomdc peopl e
accountable in circumstances where the r
or contr aictf adromaoebytoam ened f ord etchigsiioorni avket

decisabont dealing with certain entities.

NZ A4

[155] As i ndicated ilnASt4h e hotud rdd dred ,r eNd i n
objective, wtestsrialse fotld mdvesr: d

The objective of thas &SrHtaintdppicaltagd memnto ensu
contain t hnee cdeidssralrbysaiw eat g @ N4 iitwhimltistoy t he
finampes iainidnprofit or | oss may have been
of r plaatband@ st bywnssacandnout standing bal ance
parties
[156] The straenqduairrdes di scl ¢ g wamesaadtnidoed watt setda mp
bal ances ifni nadedcastadmeernatse of a parent, ven

in accorddmM&FCwowinsbl NAated and Sepdrate F

[157] Put i n hayeftferms,the standards may be
entities who airfeée nramgpan ;nd atca@ op rdeampmaree wi t h
standards in force in NewnZemwaihdbmbest

i nf or ms r efandaenrcsin &sloereakbibnugb nt he ent i ty.

[158] 't i s convenient to repeapather mgheva
t hel NB4 .

Rel at eAd ppaarrttyy i s related to an entity i f:

(a) directly or indirectly, thtgugh one or
(i) control s, is controlled by, or i s
t he entity (this includes parents

subsidiaries);

(iti)has an interest in the entity that
over the entity; or

4 Nzl AB4 at paragraph 1.
“4 Nzl AB4 at paragraph 3.



[159]

[160]

(iiihas jorowlt ooer the entity,;

é

(d) the party is a member of the key manac
or its parent ;

e

(f) the party i s an entity t hat i S cont
significantly influenced by, or for wl
sah entity resides with, directly or i
to in (d) or (e); or &

Arel ated paritsy rabmodh sreecstoiuconced) i gat vboes o

bet weeelnpaae,diressgar dl ess of whether a price

Contirsolt he power to govern the financial a

so as to obtain benefits from its actiuvit

Key managemenmtr e perhsoossreneper sons having a

responsibility for pl anning, dheecting a

entity, directly or indirectly, i ncludin

ot herwise) of that entity.

Signi fi cainst tihnef puoewnecre t o participate in t

policy decisions of an entesy, Sbhbgniifscaot

influence may be gained by share owner shi

Under paragraph 10:

possible related part

considering eac
f the relationship and not

| n h
the substance o h

Andel evantly under paragraph 11:

| n t he cont ext of t his Standar d, the f ol
parties:

(a) two entities simply because they have

key management personnel in common, no
tdn defi trietltiacdre.dofparty

(c) (i) providers of finance,
é
simply by virtue their nor mal deal i

of
they may affect the freedom of action
deci-mdkinng rocess)



[161]] The standard,s@menong other things, the
must consfalniadhéca ¢tad naenpottesimeoift y ( being a subs
i nf or mhdam oeant ity must disdlioaesatcatémaabbert
evaluate bDhet hatbwee Weteeno@asthiipy and its sul

[162] | also repeat, for conivAeR®7d edeal i thewi

contr ol

Contirsolt he powefri ntammrcgioaderer attieng pol i ci es ¢
Sso as to obtiatisn acetniefiittise sf.r om

[163] Paragraph 13 of the standard provides:

Control i s presumed to exi st when the paeé
through subsidiaries, more than half of t
in exceptricamaslt abhceaesan ebm n s ttehaatvecgh d
ownership does not constitute control
owns half or |l ess of the voting power of

(@) power over mor e t hraing hhbayl fvioft uteh eo f v oati
agr eewmetnht ot hse;r i nvestor

(b) power t o fgionveeand atlohpeer at i ng policies o
under a stgatewtme ndr an

(© power to appoint or remove the majorit
of directors or equivalent governing I
by t haotr bbooadryd; or

(d) power to cast the majority of vot es
directors or equivalent governing body
that board or body.

[164] As expl aiLreed almyd NMAr Huckl esby, t he pow

whet heri ttyhet oabeaxerci se contr ol has a | eg
agrebat the réeilevad09tiamer 20 W@ac caempcte!l ear
t hianf or mal control through influence woul

the time that t he deABidn iatniddB&NiZofcdadder ol
concept of de facto com@mpplrbacl®Bomeoleind at

finastait@ments i n accordance with the sta

[165] The meani ng olfABc7ontsr oall sion iM4A or med by
Equi val ent to-1Ro€esopr-dmadioaln Bu(Qpd skl @nt i



12) Al t houghhangfi st hneo te nstaiitd es wi th whi cl
were speci al pur posk2 emd datpdpidrs ecdatdhiem i icrha M
Reporting Standar ds tBlosatradn deaxrpdr easbsoeudt at hvei

NZI AS7. 13. At parcag rftadpldl cOwiromhg MitZ &Sppear s
NZI AS7 .iln3disc ste@ierad mehiaobesesult in contro
cases where adihaéhtiory | @wmss odanndkoh dhevoti ng
entity. Similarly, controlowray leixtitslte eve
or none of theapPE'adatdidoi tcyo.oneg®lia eoncept
i n eadhiaaganste ,t he context of al/|l relevant

[166] Par agraph 1@ okl X a8tCy provides:

ddi si bosde e adnhidieABZ . 13 ol tl lbavi ng
umstfaorc esxiamgiae &ttl may ansvhi ph an
ty contcohse guheottbllysaodnd date t he SP

-0 o

I n substance, delkémaekinng yp divaar st hteo
obtain the brmeajedriittsy odf tthhee act i vi t i

[167] The effect of the relevant accounting
2010 is wusefully summarised in the KPMG
and relied upwint bg/s D oAdhd rerxspeirftgrt héde i nc
subsidiari esfiinmasdaamsoneind &t, e KPMQG hlahei ght s
definition of a subsidiary focuses on t h
which need to be méaéadneé nemt idderyo tttmenrtcromic$s u d

(a) the power fongowdkabmpdrhati ng pol i ci
and

() an intention to obtain benefits fr«

[168] Bearing in mind the delf AB4 .t itome ofame | «
of the nsmpdfi cahe ostandards may be applie

whet her amy ampasatweersentroel ated parties. KP

% KPMG Insights at 2.5.10.20.



foll owiopgsi tion which accord with

accept

@ Thereregsi maenoerntt he parent t o

t

he vi

have

subsidiary, and t-tosdisi a8 f ar necet

(b)) Control S presumed to exi st when
indirectly through subsidiaries, m:
an entity. This presumption of <con
circumstances i f i t tchasnt cthe odvenrea rshti
does not cofistitute control

(c) Even i f the parent owns hal f or | e
controlarmyidfoiltl mavir cg mst ances:

0] the investor has fhawdr odvermhemoma
voting powagr & lewnetuhg hotahner I nvest

(i) the investor has thefpowarcdtad goc
operating polai citeadggubige went pye of

(i) the investor has the power to aj
the investee's board of directo
an control of thetbkBmdand ars kkxde
or

(ivy the investor hase tnhag opower otfo v
meetings of an investee's gover |

or other governing body) througl

exercised.

% At 2.5.
At 2. 5.

e
oo
A~ ow
oo



The power to govern

[169] KPMG I nsights not eass seetsecinemh2@ hk0 tomat
cotrahesteiretri ty depeppdbki coént itiolime cont r ol C
NZI AS7. The documewt demeteheeékpetsst abou
views as tbABbwcdmeeMNtZ should be applied
basede oaxitdhit ence of ¢bhesipdevvevihet begov aden ;

control has a | egal or cdarm@abadicalayaliba si s
exercised. Thanotkei t vbawtosthe power |
evaluathenherf ownsolidation s required

circumstances such as when an entity ho
contamolemari ty withoutt hwedguadlidveaer rian gmeameonrtist

power .

[170] I t avaceedptduri ng the hearing thhyahi e i 6€r o
not a case in which the de facto control
proposition firmly on the power t o goVe
MrJohnstone'lsatconiatcei$s®atbnbtwa prove the exi
amgr ececoeeendr8n blaintdz t he directoWsaduodtns har e
time to tiMnBulktleiltenpotver fongam@éabpeéemhatin
pol i cViieassuacfta g atton dkenefits from its acti vi

[171] lacc dMpLtancper'osposint ibemMrBti b loift z, tflbpeunded
observation at 2.5t B@h a&t0 mUs tK PG d mrsd igchd r
the power or ability to counalr odastihse reantth
wh e tthheerdo ntarcdllwali s exerci sed.anckt smbsi t be;q
enforcegbt power although n ot ceod ciers svarriitliyr
Al t houghc kMresbiodrimaglodkr, wawmlea pect t o fi
docuaent phadat hagane evmeesntti ng poweoubdf imont
wri ting, thhetahco nccecdoeudht i ng standawvd deoee n
of the exagteamamtéknh oadh aschglee rc r casrseehiun o n

by Mohndgthahac fawiartcummagpnbesi ndicia of the
oradgreemédomtr exampl e.



[172] 1 do not accept the proposition, adva
power to govern approacbal rmgstrbe bahateda:
agreement between persons or entities r e(
the view that " (d)etermining whether <con
facts and andumst anmegsitcgr tohfe plravipmoslia i o
of KPMG I nsights that "an or al sharehol c
written agreement in assessing control™
bet ween registered shareholoderrsscamnmdetdh oy

register. That view is expressly confiri

Summar widenee fCoomwmwheBYb Isi tczontVi @alduot
should be inferred

[173] | t I's the Croblwatdsesppriopeosnati ombobmaloly
sharehol der, MriBtub wiehsoz icront aoVil dwERimi oirtist y
acquisition by thldenitx.ueMrBixh lewmtt mar tdr o | v
del i berately conMr8abé¢ dWaev bedMcKMpnahdoml af
MrBl ackwood. A concise summary of S 0me
MrBubl steoYitadtlacnbfand shoul d be inferred w
to LMre as part of the rberpoerfiti og hiesrecews e
evi denckehe b acikngcrdouudnad r hwieedsy i adlfemd ¢ al t hough
circumstances were eXxpamdashmtbertpamini Wy ntclee
the summary provi descoansumsipEfrwhetflhreaarmeiwbe k

S U b miss ssihooraid edpdh e

[174] The proposi tleen twphusth et oci Mcumst ances f
MrBub!l st eoWi a dlhcorufl d bien cidnufdeer r e d

@ the implemenfFabr2@ad,roomn 1&n - appar ¢
determined basis, of t mhag Humtge ra marees
notwithstanding a paucity of i ndepe

and despite criticism arising upon

% KPMG Insights at 2.5.30.50.



(b)

(€)

(d)

(e)

(f)

(9)

at PwC in respect of concerns abou:

guar ant ee;

the appar grutallyy tpypoamf some of those

the apparent expectati orMrBoufbl ¢ dmzt r
advancing t he entirety ¥f adighcet f u
acqui sitWewertso dronlpdpruygs uant t o a
agreewhercth di d not in its own term
security (albeit a GSA iammedirast eloy
upon Treasury signalling I ts i nt e
acquisition), and which was not sup

MrWevers;

MrBubl st Zzor mal rol ¢ hekt eeddadsdiy on
par eininclawde ng as VA adwndteacbBbomanager
contract providing for remunerati o

MrWevers and iMc Keayctdk sat lodr Mexecut i v

Viadsctongoi ng r edesnmpbtsiteaanit@iearlot aes & p |
notes whisduéov Haeonhesaitdasn f or t he
po-atquisition asset purchases, des
convertibl eVitaod s healreecst i @atn and not v
deepening VYaathudctor spssrpbses appare
further i Huget erttsher t Waaduckkose aof

MrBublitz's apparent direction;

various items of intiendaWMrdcorzlf sspbr
to cartcri-ed kbinng Wby e Ms McoklaiyNMc | udi ng

the settiny aducstal ari es at

t he tthel e nS e p the2ndb0e9rWe WMe r s :



0] advi sBdbIMrt zc mrfcaetrenep t he val ue
| oansVwadamtdt purchased from Hunt
breavVvhad®ctrust deed;

(i) poi ntteldadovuetr yt hi ng now relies on
takenViadticeff emng t-asbslaotated ven
and its banker, Nati onal Bank) ;

@) i smednloa ri comts a < otuld edwdiatel,udi ng

MrBubl it z"' shosuesledi a dhuetiinsgy wound u
adding that cash could only com

assets (or finding oVitaduet i nves

theut comeVwadsowi ndiingmeigpi @are ainnj ec
cash fr &maadwtcd indsWeevaedr,s Mresi gned as
transferred 51 per cermnvti adctsios e s
sharehol der. ntoA &#s o &b &Baugb IwiHtoz had

al waesrn ler ki bgs iomkBilstas k wood) becam
secdndect or MrBwh)hjetrz t han

(h) Hunt er ' s abDceqcuei ndb0edr9acnmoftChreorgmar ant eed
fi ncroan Muyt yal whi ch then embar ked ¢
asset pur\YihaduustehdemhVi adsaif e wt
as it scaled back its operations (
as frDenc e3nbb e r 2010) prior to it €
13Mag010.

[175] The | oan asset purchasasdluoudepeuoracenda steo
byMut dalovym adwictthi n a fMawudhbhwsqoifsition b
UnbeknoMwunt uted conti nuing minor iKtiymcsahar ehdl
transaction was necessary tV¥Vi &dwmwdtHa ncteepi,t
wh ch cash Hunter usedMutousmapkuer cah alsaet ep rpi acy
wawWmut edff ecti vely bought an asset to allo



[176] Ta hlait st prokeéedgedlhtad@MiCr own appears al
t ranssacwhiioceh wer esacyarri ed out diVshdmest | y
receivership. It I's suggested tthhatt it
MrBu b laintdz t he ot her defendants were deter
avail abl e, including dishonest means, t o

Viadsctreceivers (and, therefore, debentu

[177] Bearingt hmhemsendr easons are confined t
facts and a plain statement of my essent
toectom@l compewihemeaslci’eed upon in the Crown'
assisted begfulanfdoram tghremti ndustry of coun:
documents upon which the Cr cwm'ssddpgarlolp ocfi
t hreat ecrairaelf ul |y but | semmatmsiel bobyr abmet

proposi ti oCmrsowmnhipdite etthaen Mr whusth depaated.

Did Mr Bublitz have msomtfr dlheo fac\Wiocoauchudtn gi

Di dabngdsfencgr et arrangement cedi ngxtce®mommmr ol
t he Pdaxt ¢ ync Ei wase@dacquir

[178] Despite the abagneegneviMnByu bwciothztod o |

Viadudthe Crown says the Court i s compell
evidence that wunder | yabnigdiand, oal ktehiet asce ar
gi vMnmBBa bltihtez power o/fi acdkdicthrachled mdlechmve hel c
that such an arrangement mustl nhatvheatb ereeng a
| take the Crown toshaveccemteded that Ci |
t hMntBublwiatsz i nffevwent hagel y i nfiliwne mteiralu aan o
the directors Vamdux htaadkeeh tdshenrds aacft as t he
t htag had g¢gtlohh er e g udierceisstithamnslee made kBed. acti o

[179] Al t hough the first of the alleged off
occurred until 9 March 2009 with the fir:
Crown is critical of the transactions whi
frist working day after Priority was acqu

all egedly wunl awful pl an. For the Crown



sec

ret arrangement with Mr Wevers had to

ot he acquisition of Pri oriibtyy.r efMmr ehaclen g tc

si g
arr
t é

t he

ni ficant eveanhy orFatcem cummeé amate whi ch
angement may h acvoen shiedeenr eintt enreecde sisnatroy.,
trap of placing undue i mportance on hi

acquisition and i mmediately afterwar

compell ed to accept the Crown's core pr oj

ear
bus
wh i
dec
bes
but

Iby uRe'y 2009; on the date of the sett]|l
iness day (16 February 20009) and ther
ch the existence of the agreement sho
il sioedi watedpon advancing Hunter inte
t for Viaduct. Reference to those eve

I repeat the caution that undue rel i

Wh at occurrtidmaearofuntdhée hest abl i shment of \

[180]

i nt

Conc etdhradg sharehol der deed was ever | o

o mahs,eet he Crown points to the existel

t r anasnfteirci pMarBe ! sbtyaofl 20y J 200 Wd werMr as

evi

i mp

dence of t he nmaerarnasn gheyd wpHhiacnhs tshea tdreed
| e men tMeBlu b1 sltng riotp, da shiditWeovne rwsa sand he:

(8puilmdcor poomapenalal ed Phoeni x Finance Hol d
witbBs®dres pwaredyibtyo be the sole director.
weshodlbdi s hawveamsifgchrade al ong with resol
undated) whereby | purchase 600 shares an
we act on t heestaelbthewtdanpeatter

|l can't help but feel we may need this fI
el se)sisokémvkp our powder dry.

For exampl e:

We may need to break the related party <c¢h
tl ement

It may tboe tbheetnt errestructure the sharehol di |
be more tax efficient

o completely resell the
tity

t
hunter tax | oss enti



am not sur el omakiaadyst dowidnaghravw dhra'nt t he restru

I

okettl& neampti t al i zing of tmhetwi augltts & Anyw

i f ok get Lar a atcoc aamrmhg alna nscee wtihteh esmeyt t i ng

company. Me anwha h e tshheechobmpea a & Il reaa dHyC L

Fi naHodedi ngs Limited sitting there as well
[181] | infer that the dating of the docum
MrBubl itz determined that it was appropri
of the shares and t o ehravoef tshhea raebsi liinttyo teof

that i s, without requirWageMs WegsponsadeUdutb
he was hMrBpp!lwitghoposal and agreed on t he
t he tgaentet lod medret wsoauipdibahbel vy put t ke mphayes
owned by his wife, hi s chihladr en amwadlehismr
have the shares of the targetwowinapdp iblyy a
go al omlganwiutmee ri sntgafaldl di scl osure 1 s made

cl eknimw
[182] I consider it to be a r eaé$anoanb|2e0 iJnafneur
20009, It was MirBu belaintezovis b ¢ rhé&d dBtuhb Iwiotulh &l a

maj ority shareholederx oown iwhg teeOv%® ro fv eFhhioc | e
the fangomtmepawhi ch turned out to be Prior
thabharehol ding not to take | eMrBelelhiatdznt i |
become Phoenix's majority shar ehotlhdaetr , t
he was in control foifnamoagad®Phowienedc kyndit
MrJohnattkme Wl ¢ hgggh heeexi stence of the sig
tremaft i ci PeBtuebdi ildhyz 20 J aenxwairayg gddF 0B ssi st a
t h@r owni t I's neither essentsaklMnhonrs t bentee r
S ubmitthtatehde mor e fqwredsda moelt at e t o what t he
evi denadti negvi dehfcehéerahaktet abl i skexsfeabout

contr ol

[183] On ZR&nuar MrBAaMdadntdAWsrv er s eaemdédialdgsedussin
the terms of bth etefgenm afn@re mte mdf 9 pnuar cechgaasrey o f

whi ch haldeéry itchemt i fi ed as MPBuibolgirtdzyo e ch ar
t hlhant er CawoufbhWndcGrbospy $5M of assets inf
and PFtLHiatwndelnd Phoeni x $2.15M to buy the



repayable o¢h demaneéstwi pai d at 1106h pter a
Hunweubba@ sduwi tmi I$I2i. ®n wort h of cwaopultdal n
be signethlaedy so as not itsomlces etatt lee mése| at
t hhuntweuhalve an opt-tihinrdo ddfuyPhomenubx f or
"a few days after PFL dhasg uasbeotubth etdhea ta sTshee
Hunt er wCahwdeand in" to PFL, being the | oat
iHel enssihimee e, C&i | ver daleeasaxhadh dDregtded ards t
t ter arodf st aff from Hun&eome,@agnd al ow os & lher
ot her admini ssoubheli veanekepenseAny | osses it
vendeod ubbel ddedsby Hunter Capital's owners
| oan to Phoeni x.

[184] 't wast h&adgimnewaud el r enamed Hunter Capita
and Pwobabh@&etyenamed Hunter Capital Fi nanc

occurred.

[185] Obs®gati ons made i n thetheWwBhalreigitedz ma d e
MrWevers were very cossoce dyBu mihiad ztshaatté d p

t he capwd wlla nostseasgotplde t ¢ Sso as not to cr
I sadased emegnWdrver s respohbteiieybyneseaded gt o |
caref ul about what, if any, documentati ol
the Crown guarantee talking about a rel a

control s pur suant utnateairstgo ndrr aactt h e rami

Mr'Wevers said this needed to be handed " v

[186] On F2br2@a09 WewWMer s remMclCoedi MMs t o prep
undatedr ahasudgegds ¥MnBublaintdz executed the ir
document s MopBrb IPehtozem i rxe gMiceCsotrentdi cMs t o pr epal

tramanfderdi rector
MsMc Cor mi ck seWeavdarhEedbnt oaMy sayiamai h the

s resolution ( uMedveetresd) t

Docs for sigwnowatn etnoc | koeseepd ,i ti iié¢ ¢ mfeisdent i al
them t ompowhewm flo'rm i n CHCH.



[187] On Addbr2@a09 WaweresnaidlMrBub ] iMrillc Kay
MrMacmi | | aMc@oadmiMek with a draft bi ograph
he had preparethef de wixnsnerasniypm oispteat us.
beganMnBiutbhbieting de s i gn atreedcioatgdh ladti rweacst o"rt hael

majority shareholder of Hunter Capital F i

[188] Nei t hent raa mxoffraermae s hag red ebriea reir8inb | ai ntdz
MrWevers was ever | ocated during tthimét i1 nve
i's reasonabMeWetver snfded execute the docu
MsMc Cor mi ck when they met in Christchurc
evdenlkclee di d so.

[189] I't i s significant, i n d™ytei e¢wme tlleagtalt
recei vedRacoaherln Msayl or of DLA Piper and
MrRhys Barl ow of BDO Spicer iWed dagnigstioomm a |

the prtapmnsssadti on

[190] MsTay !l or' s advice focused on the arran
Finance, atMr8ublammahe feadr eanyMrdlo Kewgahso | di n
| argelsypyoher bltéde preparati an sciss svndithr uchtei
advisors, and his awasepssplafint heomehat:
evi db&nMceK ay ceetphitalt e pl an waMrBub!l Sshakdab & dhk e
until such time as Prioranyialtdgaktobmpgstetwi

[191] The Csoggebahis coneesdeboneai settl ed
originally formed at -JhpuaepetMB@BItintf aua
assume ownership of thei mapoerehyr srhgr ah o

the acquisition. 't i s saedi tthhlkde daild ho
S 0,a garne ebreet nbeierm and tihMerWelv e eMtMenKdga yni t i al |y
anMrMc KaywMrBl ackwoods Hahbé&cdkirdfyer r ed. I am

on heevi demcfear t r avtehrtadiemd f eb o ddr awn.

[192] laccMm@Ptohnst one'thMdudgebor osa advice of

t hmel ated party constraints wenrdee rirsdda nan g



t hMrWe v eamstMrBu b Inmetrzel vy i ntended, in the f
conversion into equity of the Jolmsmamde' &
poi nt halhe had been mitdhtae dbpepandibwdiesd i eviif ag
amgr echmednntbe e deh evidr8m b laintdeWe v erhdathwmd ul d

occur and quite soon after the acquisiti

[193] Bu't It doeisn nmy tma¢ wenay have thadeén i n
MrBu b Iwiotu# dke owner ship af ttelhh atdh enoatc qiun sf
occurred. A finding that that the Crown
t here was aagreeccmgae mtbMiWwetviemgs had ceded con
fingompoaoyMr Bublitz from the time i1t was
on the basis tdhfatdotrreeanps fc éshtairers woul d o0 c
unspeci fied ti me tihnahtehe rfoutagroe.i stist wieg ec |
of r eplagrited yue not withstanding t he rati o |
MrMc Kaoyn FleObr uary 2009 whi-a &g @intdni dcni spaactteido nt
and then further steps bdii mg otoapkadnny otuog hv e n
the Doakltmagses and Cashmer e. Al t hough tt
t hteansac¢ctiidn saysMmBautbhisnpwakosthi p of t he
agreement that he wofuimdazmeng.angontrol of

[194] laccelpaftt er -Jtahneuraeneyihi tn gP aMr@Buuilsjett z out t o
obtain assistaepae dehwhkeiemaitnngi @ capacity
director and s hfairrcahrodng@myg | as tthiee newner |
the various Hunter Group entitiMog.ri soor

on J2aOnuary 20,09 ntoorseayrse funds from the p
outoppewyt twowifto mw oang@ainyh t he government gu

He sai d:

I n order to do this bemwedlumé of credahe a
purposes ofi s'srled nhdeedrSpamutry ti es Act , Reser
& AFRShywdu trustee company can hold asset s
sheet and then FirrQa heasre aiststedrs lwéarnd oart

i ssumanscernAccordi n@alry decoamr ovihde opMi enags e

Lance to resign from Hunter entities, Nic

HCG wishes to sell its shares in Dockl an
Creed Trustee Co (maybe set up a separat



(DHL) Trustee Lpmmsépd&fobhethisspee co hol
for HCG or a back thethme@® & otame itsr hetfeée owm
whi cheveapgdrsomroireet e

What we are wanting to do is use our shat
FinCo & John Hadarnkgn eas sSailse pArgerpeae me nt at p !
pur pose.

[195] On t he face of it, i1t iIs reasonably o
to no mMmBe birihedomr gani si ng the affairs of 1

-

ecogni se ttaotntaofod t mfeiwntaonockep amy t er ms of

definition in t hdeaaeulodto rbiet i nt rcuosntt rdbde d f t
entities whom he Wi $xeodmgptaon ydaesa |t owi ptrho vti hde
needed cash for the Hlunittera sGrsoMgBruipfliodg aenctt
had explained his intentions to Mr John

mpl ement MiBlud Iceotnesspsder ed Mrdauddvwsaaszyact ilnfg
fraudul entl| ycawmlavkeabepoi meegehheoOns thsecf a
document s, e matl du dvurr k n & Ma ¢ miMwirMienK aayn d

MrWevers Jan DY setting out what he int
anal ogy can be dua@guast(rmsc IMosiLmq)c etloy a t a:

reordering his affairs to minimise the i

occurred to me as | |l i stened to the evi di
[196] | pl ace i nto t hemppramc Mrat 8gbft yt 2z hea
2% anWRaOrogd Mmr ankl i n dfsrkGNidE Wirmsto Li mit ed;
to BMruce to acquire shares in the Silverc

$600, 000 to do so; and his request to Mr
ofcampiabygl d some assets ofLdhvesgrfowen ntesneo
t hat hertdsd eanfio being a trustee/director
financNMr&ulubYytihtezn asMceCbr Msck t oMoirmstsmoumc tt o
i ncorporate the company <called JL Trust e
Cashmere 11 |l oan from Hunter Capital and

[197] Whet her or not S udh earfrfaercdga menttso waovuol
appl iacfattitoen rel ated party restrictions, t
MrBu b lwiatsz adopti ng measures that he nconsi ¢
terms of the appl i c B&bBlueb Isd eefzi cnhi at ni gégehse owti t"hc «



about warehousiJagnuahygr exBO@Bo adudPYPa ® b e

i nterpreted as dempamsatcrhati ng a simil ar

The significance of the advice from Mr RI

[198] On 22 January r200 ,0fMIBDROhYSpiBaer s had
t MrMcKayat thdrameyaedsat ntboe MirMvitc Kiewyo ul d

not result in the torcacnussacetaiccerhobfighehat exp.l
caution about that avitédw.ug hMrc eBtatra iroswaastatii i@n
may not betr ahassthaeathi pnaarttuyr e, adequate disc
so as to provide adeqgudatmeastatbment sonof
economic deci siBaslaiwll s ta dwdaist iaodnv,i sMerbl e t
consul tedr anssadweaden concl uded on tshe bas
reqguirements were not breached. Il n ot he
MrBarl ow had beenMmpc &K@y raesck utra ncecsegthat n

t r anssaomeircen i nvol ved when giving his opin

[199] On 11 Februargn2@wbPechthbedagl e and p
bet ween Phoenix and PrioMrBuWwlwhad peawvi dec
with intoammdnsesthhhlaaét eday have been misled
earlier advice about the | egality of the
Mr Bublitz was alerted ByarMrow€Wmwakcamt o ad
decrdi baes "not Fgbbdeovinmfyisr maMriMe K aeflarrodm er t h e
aftethaonPhoeomxawpned aand ¢ oWetvreorlsl,e dw hbeyr el
Hunter Capital was oBwnbeldi Baand o&twomseammdl | ed |
t MrMc Kay

Based ionrf otrtymtia wen provi ded we have provi si
t htahi s is a suibswmacér omeanf Acmounting st
a relatednpaction

[200] MrBar | ow sai d he wast weoBuDNQl st ot ercehfneirc alh
cl earance becauset hhadtehadhrbesdamarawarod f i c

for Priority Finance and hebenivdetessd ttwoe r e

branches of the firm.



[201] Mr Bubl itz pr ommtcley nr eapioutt e rt ehcde tcihsa ngee
view because, he said, the deal and one o
around the eanvrddteMrBaldhiatired e glth@er emsi stiho n
MrBar Ifoow,l eowwi ©cdp hemaeMrBamhow sayi ng:

.codftihrdhnt er Capi t al Group Limited wild|l

week (or in the foreseeable future) to ac
Hol di ngs Li mirteegli.st rAdtsioon h(enext week) of
Priboby Finance Limited wil!/l not contain HL

or me as a director.

[202) The Crown views this statement as rep

position, in a very short time, as to nol
i $ hhaton 12 FeNrBwditsy tnd0d O/9 Btaarll do wMrwh a't he t
MrBarl ow needed to hear in order to obtai

Finance and 0Oeattwtettenn daotmpragmmyg t he Hunter
ent ithaets.i s an avail abl e itnhadtrheattage but wh

the only reasonable inference to be dr awl

[203] By t he tBael oWw' sMrsepcmobeni x Finance |
entered into thethetaldes @ifl lagarese nfemrt twhe
Finance. The die was cast in that sense
of Mr Barl ow's earl i ert hdddvd KaywMrBubl i $ zha
were al arBadl dw' sMrchanwBu mlwatszi ¢ w. pufl ue
acquisition-iaanndrtolpeo svadrsdiimg order to prov
Hunter Group, and to act | egitamatemedty i n
heoludot be able to acqfuiimreondamegaep sddiyess i n
had been intended, faithndmemgwasg oi ntoanrgd ad
with Hunter assets.

[204) 1 do not think the existence d&far®i gne
t r anbseftemdrdm b laintdzWelv er s and a director s’ r
di fference to the pMrBudbshiatdizad mtdhleckeotwendd t h e
not expect to obtain a sharekobmgpiamgi or d
he was abllea tic dependemce dhirec| udtehatad $ @malb

recei vBanrgl oMw' s revised opinion, i n circul



very difficult to back MaBwabylridtmzaimn ¢ ch ea tPtrri 3
toaking adWwWeuv&rger iodr expepleeddyc @gi by ent
i ntjooiant widrht thriem for thenaogqwiasniyMi oBulbfF i i
woul d provide the r esaocwumrdc eMr tWerveeu gh wduwn tc
experamrdictehe ability tld a e rrataes otnlae | ®o mmo:
the holding of the wundated documents me
security for the arrangements he had ma

ventur e. hihes ec dwlcdi npewntt st i nt o effect at a
contr ol only from that ti me, not earlier.
[205] | have not overl ooked '¢ heubmigmnsgifar amnla

nature of the decssmamsagemase blye beartant
i nvol vement in them and the manner in wh
i nference that Mr Wevers had ceded contr ¢
"an abiding, s'ecreéem d&rmradangengemntd, I have
Crossnreliance on a number of events or ¢
said to point to efforts b'gy Bwheudefeondar

Vi aduct . The matter s, whi ch | di scuss m

@ Mr Bushleftfzortiaultdotawmisgparency i n m
arrangements for the sharehol dings

Group assets.

() The suggestion that Mr Mc Kay withh
reqguesting advice on rel ated part

MrBarl ow

(¢ The terms of the management servi ce
Mr Bublitz.

d The absence of any reference to M

prospectus for Viaduct .



() The allegedly misleading responses
|l eadi ngwiuphdoawhalke of Viaduct's Cr ow
preparation of documents designed

|l ength dealing between Viaduct and

0] A "Policy Directive" dated 13 May =z
havetiramacted Mr Wevers to cut the b

executives by 40 per cent.

(g9 Decisi bgw Viaduct, under Mr Bubl itz
transactHuwieemh ithes solelyH@imren he
Group andMrBw |l pegat egest ments in the
rather than to make the best wuse of

t ved aduwcvtest or s .

[206) There is force in the proposition tha
after February 200Mrt Batblwdsz ' co mwtirsdireys or
be Hunter Capital's interests. Mr Bubl i
Viaduct to a far greater extent than mer
making in which het wagoverwvmdivea mxtteardse d
authority of the directors of the compan:
to conceal that measure of engagement fr

and Viaduct's trustee.

[207] 1| cannot bersutbathoWwese things occur
MrBublhiatdzr eached a binding arramgemamcthi gig
that colmclkmoiwbr,dge the rcelrewarsdca@anafes i n
venture wasMrBuwbimietdn awdimani t ment to It i
considerable influence he had by dint of

t he plan devi sedanuwarPh u2aOnudmi ndf mi d howe\

provisions of tdse tahcado uretciorggyi ssteartchaer di f f

to make management deci Apphyi agdttlee sp aw
guestion itso rbcet MrBkebtthictitayalexer ci sed a for
over \biuaduwchtet heG, | asi ghe &M anati on of



at 2. 5.03nt.r500, must be Biumflsé tarbeidl i ec atuos ec ol

out c odnea hlae g al or contractual basi s.

[208] 't i s important to acknowledge mal so th
of a finance company were being made, an
MrBubl itz, Mr McKay and their associates
terms of the accounting standards. Cont
control was not an issue wuntil the purch:

Conclusion on copttol 28f SVipdnd udderrms2 000f9 |
accounting standards

[209] As IMee aHdc Mresby evenWeuvadrlsy asghaereedh ol
Vi adceurcetat ed a presumpctouwimdvefticeheéesos®!| bahr
exceptional circumstances. Such except

exi stence of other documecnotusledr Ebubhtdéedgohn

anal ysis @fr auluims todn ctehse. Such naant beerral y s
judgment . Af t er careful considetrlaat on
MrBubIlmutsz necessaril y beagtraekaeme nteMiea se r ¢

thaot withstandi ngo dihtei odnooc uhmenaed he al on

conVrabldeti-ma kinng.

[210] I return to the onus and sdwaldtalpat of
there i1s force in t NMeJloshesdadoaden cbheass etsh eu p@Ir
proposition about an dammdsespgemeobh, mastd at:
way i n wheivcelM sMErK aayn d , parMrB u lnllciecrntdyu,c t e d
themsel vesmmeditadtteelndt he acqui siButont lnéd P
Crown's case does not take mehMaMcKasys t he

MrWe v er sMrealnldlkinteewhahe steps they had take

amounted to wilful breaches of Mihaed urcal at
t rtusdeed because was a secret, bi nding ar
to contr ol Vi aduct .

[211] As Mance sai d, MnButbhheatva bnsge nacner eotiffod r c e a
contr ol t he MrWeavnecrep ocsoinipiaonny ,and potwers a:



controlling sharcechublladd er t m&@amt Vi hduchein
thought fit. He had bec aroesae nitsiivigeq ittfolh edeon t
oppotltsniptrovided to him by the sharehol

G nhadasngbstiamaadmd stream) was entirely de

MrBub!l stgoodwi | I . There i s nothing inher
genuine joint venture between Mr Bubl itz
t he cfiianlancapit al and Mr Wevers contributi

That makes their equal f i ndMnWeivaemasgpea c kag
decissiwhn ch r avrBebhg rmglrgngs of 61r nElmwenplasneg of
t hheovenhtworud ai | . t hatiins tthreldeWe v actosuhlada s t ,

manag¢a&f@i nance company onHutnhtee r biaassi $se dsfn gt
i nvestor funds obtained througMrBuhli t 3su
had t heo asbhiutVitdadwyr tcal [ i ng in the advanc
acqui st hfeionmmanacfe company andgtehmftdrsaignuge ntt h e
becameai tabhem through the | gsosregluofitgyar

agreement

[212] | contcH aurdéethiatt ey s rpeoassdibd teing diadttelry t he
acqui sVit a ¢hhr88ta b Idiitdz not havd i oamuompodlygyof t |
virtue of arm@r raabn gds inmdinyve v @ hdaaevio udl d s o . It
r eas opnoasbstiybalde was ¢ bmttagé ®wwnwamaedriisnf | uen
ov¥radausctits principal fundéematmmocamadsact abdn
wi Vhadwhcitch had the potenti al for 1t to

Hunt eranads suelttsi mately to secure the repaym

[213] A ef emaueweagle at some pains to pbant ou
at the time Priority Finance was acquire
d o utbhtentubmeorf t he Hunter fpmaghetfasc wetrg, i nhe
of funding throudgh ntamenpaamayu it hiet acrc ecfs ttloe
funds created opportunitiesfifroxmoangha@nygr ow
busi.iédes e was nothing inherently unl awfu
finagaowmpfaoy t he purpose of providing acces
Priority was a&aooquieinrtehd eaxsi sat ignog nignvestor s

as i gniafmocuanbttt sa mtelsesr t han througkvHdeher a



est abtl htsshhee dt r ansacti ons involvingpHestat

even a maf onmtoyng @adnuyd ilsree s s

[214) I t | s htph e iwi tfh dirhreewadr cown guar antee had
effed/ti adsctprospecates;pechs,someée iWevseurspr i s
remai ned engaged in the venture for as |
been surprisingly bemphsanegyeémbggmrmaiyl pbes
his duties as a director and to the Viad
as might have been expected; or somewhat
t o ma k e t haMrWe weligsneanttri.eosni ga s ¥i addarmetct or
2Beptember 2t0r00nostfred 1t pe r cent of the s/
MrMc Kawnwditchadiddsver s saw the future of the

't i $hméd emo | onger wisbed t o bebastnesby
serious concerns he expressed about the
company were being ignored.

[215] 't is not 1 nst lygeiWe v eanttdriadiosweetrrehol e o

his shareaewMdecianwgl tfohe had ceded control
t herefor eMrBVYibdodyw zd agoceetmleeat e woul d have
reason for him to have retained any share
cannot have been wor dh spowosh ngt otf hathet ieme
have caused any hardship. The retention

Bublitz and Mr Wevers believing the shar g

[216] The matters the Crown ohaa saulsepdipcoiecdn ma
stronig hatne Mr BuWelvietrzs ahtnadd Mrnt er,edt het oi a1
writingtloat oMal Bybl itz was in control. B
me to conclude that befaomadéstuale blitthaty 200
MrWevers htlddriBgb&éé boeud alve t he pddweaerdutcd ga
antdhMnt Wevers was a mere functionary.

[2171 For those reasoine,t he aer inmitn &la,aPptsdn car
to the time MasWavdrseecteesergonrd29 Septemb:



controlling interest of the shares in Phc

any agreement in which control of Viaduct

Verdichargas Cl to 9

[218] As is identified in the question trai
of fences under s 220, it 1 s an essenti al
materi al ti mes, Mr Bublitz was inmninogntr
standard in NzZ | AS 24. Charges 4, 8 and

rel ated party transactions that are the ¢
has failed to prove beyond reagendabl dheo
i's no need for me to consider whether thi

2191 find each of the defendants not guil

Charges ilMonttar ol5 of Viaduct I n terms of
We v err essa tgino n

[220] The depavreivr efrrsoin a dautc tt h e S emtde2ndbOedr

changed the dynamic for bot h tdétfhien agnocvee r n
comp.anyl htahviadt h es| dpeoesssst diwle y ewass genui nel y
joivetmt ur drBuwilitnh 2z he establ i sWWimedhuataddi nu

contr ol of t he company i n t er ms of t he
shar ehwd dticmgt,he ti me he I|RIfdckwdde appaoid
of Vi adutcrtarmashfdéermh & r elpaircrsgegna ciomt e mé $theg

companMrM¢ Kkay however, changed t he | andsc
shareholding in PhoenitxhbigMokay nseol loed f
hol ding company and V¥hadactopuati hgast andae

t hatf or the CrMnBmu biwatszri onv ec otnht ato | of Vi ad.
accounting standards after the transfer ¢
have to proveaghatcendhikeg es wals @aontr ol t o
evi dehtatemas t he cG@Grsedmnd dndathestletklh etroe awagsu e
evidenom whowlhedalcltonbhgbeyond reastomatbl| e
MrBu b laistszamed ¢tbpbrot Cao'wahecase, offhadour s



MrBu b lhiatdz al way s \hiaaddbuocotn i r @& latv ke rir oepj oagsanttei do n

terms of the definition in the accounti ni

The nature of c o'frteraoll oirn etfelrémmdt ii ovfiet tickmen t ir @
Crowmarant ee

[221] 't i s unnecessary for me to colen der |
Charges 10 to 15, the Crown r &loindg oal t e
contained inCtbwnr gpwkha adimearptp |Vii @adlaurcdd b o't
Mut dalom tMduth&sée & mpanAyrgus Capital permitec
cent of t hDee csehnabreers D@ @.ROODn,t @ad t he Crow
had executed a replacement deed of guar

transsacti on

[222] Ast he particulars of charges 10, 11 ar
MrBu b lciotnz r o IMuetda addo tatdtulce r e awh eitshseure tihse Cr
has proved beyondMrBaaddaatretbricelaldeodu it te rtmsa to f

t h'eeadf foect i"defdconttn @ln at the rel evant ti

@ betwedan@®Hrly0 &edr2d®1@® (charge 10) ;

(b) betwedar 26410 &mad ch7 2010 (charge 11)

(©) bet weAgnm2id@1 0 &aAmpd i 27 2010 (charge 12).

[223] Mor eover, proof iof wsSecms cohtthe alter:
necessary el ement of char g&sBubsiatnayv ilrbg w
reached the related pacCrywpnr gwisas aovn ® gefd t
charges 10 to Iwsi.t h IwhdBauablbeviedsezpiamr ad entyr o |
Mut aald Hil |l top Ridge 2Baprrmsl L2i0mi @ &ddd doaedt we
alleged in Charge 13.

What | stmaéanordoeentfreoccit? ve

[224] 1 repeat the relevant poofidrmonofolt.h
provides that entity (or person) B has ci



B i s
over
an

abl e t
a

mat's

aeg meamtg o

securities

[225] | wa's

no doubt

actual

y

busi ness

ot her

contr ol

"real

or

account i

[226] EV i

whet her

secret

about

arr

ng

not
beca
exer
in p
ange
but

0O exercise real or effective

rbakipass of Affairs (whether
r an understanding, as a resul
or other inteeéests in or i ssue

addressed by counsel on t

use tthieomwor dBheegue itoi @x pil &

he

cised control of the compan

ractice, by direct or indir

me n to,t heerr da ndleareesh ql dnaryg parov

they are not prerequisites.

effective" control test, j ust

dence o
Mr

bi ndi

t he

evi

both Mutual a

Control

[227] Not wi

ent jttiies

t he Mut ual

trustee.

Lance

f orm

t he

of Mu

owned

t hstandi

He

[228] Def ence <co

Di d Mr

Factors

[229] |
MrBu b |

have

t

&

f what actwually occurred

Bubl itz exercised real or

standardsercoséedobycmonett han

i s

C

eff
ng agrteeohent lgitvairnpgr dbhpi ons htéehi aG

dence of what was done demo

nd Viaduct.

t ual Fi nance

cMrBablilciothat ol | ed Argus Capital
shar ese madsa t e ccgommbf ei r rM2a0dd ®il nt oa n

ng the various permutat:i

Li

said that Argus Capital Lim

unsel accept that Mutual

Bubrlaalz ohrd eceofnftercaild waeft ?Vi

V4

eadi

hel
by

ng to conclusion that Mr

d thathabntaWwihaodtmtcd e c s d e @
MMMrMe K aw s aagd/sdarage under

Bu

t

an

c o natsrsool clieadt ebdy wiintthe rneysstesl f / Hur
Morrison wil/ resign as a director
SPV for me.

W a ¢

(



engagedefihetidon of contr ol i n t er ms
Nevert hfeil edd,at nolt wi t hstanding t he absence
pr esunmphMMirdic Kacyont r\Wiladdludct reason of his 5
shareholding in Plhgpomerdiexoad¢sadespyacgedmbéyhb
doubhtditBu b lhiatdz ei t her directly or, at | east
oVViaduct throughout the.pedinod damft etgh ¢ bal
rely among ohbmioe tthhewngsi orumst Breebyr eher
Crown in briefing htimdriBbblcibnt Ve lamawn 'asn d

which | am satisfied Are supported by thi

[230) The <circumst anctelsa blnecaduisncgonthe t€COr cums
exi sting and actions taken both before t
tenure and aftelr heélsy depatrhe@rebservati on:
made aboveMBauamd¢ snwmbge Vwiatdhu c t

[231] MrBu b leiftfzzecti vely owned and controll ed
Hunter Group. Hi s investments in the Hu
during the relevant peri ddadiBcomcleatver 20
Mapg010.

[232] | mme dyi aatfetler t he Viaduct acquisition,
Hunter and Viaduct were closely integrat
with Viaduct relieving Hunter of signific
t hat Mr ™WeMeKay ™Mr (1l ater) Mr Bl ackwood,
guestioned whether the assumption of suct
the senior executives, including Mr Bubl i
contemporaneosshbet weemabtr affecting Viad

Attempts to conceéd&l inrvodivegneinge Mr Bubl i

[233] Ther e can tbh&ntBwob Iwlsotaizbk een t o avoid full
t he reervrisegles for the shar ehnoltdhien gHsu natnedr d

assets. The | dmwrgedegea i hg &adopatsesdoci at es

9 Selel A31]74] above.



warehousing" shares, and flraeamds eardevgi @

to the activities. Whi |l e tde sMr aBumlnigtezme
control of the Hunter entities rather t
awareness of the implications of the rel

with them.

[234] Al t hought hMntMo&yvabse not as Htr amav ea sb enheen
advisiTag! BMrBantow about whatc qwa s iitn toemn dve
sought thei Febd2 @0, i h amrhgt persuaded
the analysis of what actually efffcactriede

contr ol can be inferred from the events |

[235] Mrdohndtoorceful |l y emphMrMc Keath dtWslay efrasi | ur
tonclimddMae ch 2009 NMi asapneyt truesf MmBaibd & t tzo

me mb e rod h ivph a dQiacpti t a | Team" , despite the p
MrMc Mi | | an and Ms MdE@aosradnaabde svdroi oMehreex e c Ut
omi ssion ofMMBaebetseroeée from the prospect

mi sl eading amd e8houldedotnhaircumstances

rel evant I nf or magtiivoens waiss er etqou isruesdp.i ci on,
that 1t was i nteMrBadist @ ppamrecendl rmodte a@arsl ya
l ender and oadwhiagert hteu tCr alovtrucslaey 4§ hwa pelmiso
contr ol of the gélowexeérec edeafepViiaoducts al
explicabl et hddtB u thlei Mm s\Wev eMcsK aayn dweMre anxi o
avoid triggeringtrtihset ecconacred mtsh eaTr ¢ethleenr
unl awfully because Mr BublTihtez dheacde patcitouna |r

have given ri se, tsoucoht haesr upnrdoecre esdi 9 gesf t he
but I am not per sheded us MabBwu btlhiatdzome &Il s o1
effectiat tcthat rtoil me.

The management services agreement

[236] MrJ o hnsrteofneer s t o the terms a@r d&émenman
enter edvrBuob mistozd e mon ©ifataacttimad e went we l |

merely securing and mnwarmmagicrnlgh el aspenese inena sb e



cont rvaBtulel/di among ot her things, to | ending
efficient bawnsdi tngerssast | t a4 Is| e g rgereodw t tha r gpertosf ifto
anlbusi aetsisvity. The Crown also points t
annum) MmBhuibclehny oy ed, e gWeivvearlse nts atl tahddit and ¢
MrMc Kay Whil e the nature andnscapesafat he
I nditchdditBu b lwiats zptehass o nc o Wi mgllucedd not regard
compelling that conclusion. cO0haeaibdeet,i esf ¢
not dominant, i mportance txot erhte tsou cwheiscsh ¢
respo,nsiiml|l e omp aWeiveea sMridanKiMy f or the acqui
Vi aduct on terms Weivelh sditd mpat mraguiases eMr
structure reflects that position.

[237] | n comihmgdntbuavennot d&avMrMc &Kageiddeé hate
about the <chanaggrseeneefntaet segvacesre | end
when the earlier versionihadkbappear eadti o
deci-mdlkinnrBb g Itihtann waasbldesiwas not entirel
changes were made only after Mr Bubl itz
i nvestigators. thbdMbMeveos| coneatteag i Wve n
MrWeir and,tthhMeBuPMAatdz undertaken services

set out in the document.
The Treasury investigation and withdrawal
[238] The i nvestigation on behalf of Treasur

considerabl ¢/i wesalgpiod s Dens rillmabdeef st hel t i
t hahltuntCampi t al PropertyfiTnadtci whsulitny..ext
i nsufficWemter $otoMcl ai m, wit thted atdwaashy pr
comfortabl e twikthld fckgeun asesdetasnd t he prices
t hiat had additional surety by the way of
real itthyt aswas exposedaibdeer r it &@WMrBarbd it z
MrWever s MrMoaknetwwhatMrMc Kayg empt s t o per s
PriceWaterhouseCoopers and t he Treasury
desperation and were pl aiWelverwsntten ahalce.d a
dil igepoesmas similarly untruthful



[239] The Treasury's nootfi cteh eo fCrtohwen wgiutahrdarnatwe
further o MfBusbclanMdaKdyparti cMrBablbligi zwintgh
Treasury official ss,hlamuaevieess ntleandetdr aomk
i nvdl va t he&i afdduemyitarsd mdlamadiendi ng positio
with the sounrmanismagt®foetseta ndriBrud Idd ddzntot wan
Vi aduwcadhy t mhingh put his investments at ri

[240] | t i s har dilhya heu rTprreiassiunrgy became susp
rel at benstbheep Hunt eV¥i &doafmhhedTr easury was
of f making fMrWeekerasguhmeéhcle®s not a rel at

Hunt er . I n par becoaNirdev emass huanvad | lredm pr
i neemmpent valturaansactidoan ilse ndthtahar ptasusg
the |l oan filgesedalmaeasmamd@yst Vi aduct's ex
MrBublaist zontractor in respomMae2ha@ hialke Tr e
wasgonsingerappointing dinsciumsgednt @ed. i nThée
regi stration iorft strdadtta dheacds eaccugruiitryed i n pur
Northgat e, Homebush and other lgeareg ,al as
secuagrtegeaneenrt Phoeni x. Those steps, t ak
actively, | ushtaitderyr ean gdeess witeemo eVi adwecrte

at |l ess than ar ms' l ength and that there

the redlpati oBusth t he «c | oswouhsasy eo fb etelne arbaulna
clearknhowkheégpees wbat her or not the securit

in a more timely fashion.

[241] Si mi IMawd wer att emptt hlaé PkPadl andewmutaken
di | i genceHubnetfeoar ressatciteiroen ent ered i nto was
satisfied that it was a retr ostphlditnitveer b uf
an\ui adwecte dealing on an ortdri amdfyeér @ immer c
Hunt &ri adounc tda dreu i sfi ttiloewc d mmamg et he assumpt
Vi adauaflunt®ebl i gatriegrar ding the premises al
conti nurnelgatch esweheops e wdrukniamgl ftdirose wor ki
Viadt es pMdmrMic&Klalyhyo conti nued to have senior
i nterestboth organisations, make it unres¢

entirely separate.



[242] | regard the disingenuous rseuspppoonrste st hte

conclusion that Mr Bublitz was actually
MrMc Kay and he intended to mislead the of
ti me. I n turn, that supportslaocoprtfest
contr ol of Viaduct after the end of Sept«

The 13 Moy 2¢0®n rexltarmwnviees

[243] I n addressing the implications of wh
withdrawal of the Crown guar ametmeoed ufmm oanf V
1Map2y009 MrBammltivdrwe v eresqui r ecso ncsaitdeebrnhat | n

me mor a MdBiurp li istdau evwh a 't he called a "Policy

matter. The memorfaordduwmibaeggiampsh wi t h t he

There i s amesumgtnidfi cvacrtk t o get through ov.
certainly to date we have had every conc
remain very confident and determined that
i ssues. Furt her btulse measmss et mat tcpme Wi aml
personally |l ook forward to working with vy
meeting these challenges head on. We wi
ti mes, |l eaps of faith.

[244] The terms of t hat Mr8tudzicéotnesnitd eirneddi chaet ew
undi sputed | eader of the group who had d
was then Vhadootrol Théy may ahles owaisn dnecraetl
a joint veWewers twhitdoudhh t he ommose i &g 0 @i
bet weuemeati ties and Viaduct, and that he
engaged i n t hWe amdahodt gheane nttheofmost "“skin in
t hpear agnn@&@psh not compel mehMMmBubliwate s@lewaKkii ne

as the real owner of the shares.

[245] Mr Bubl itz said next:

There are going t lolatbvei Islonree ad utgcdh mak d sov e
12 mont hs, this is one of them. They are
[246] | acceptfetrhecaiNockRu thidietea i Ng t o make the t

refer to decisions he might have to make

that, in context, he was referring to de:



t he par agra@lpyh i rsdihsdidet ® w € g a rddeecdi-rsa khien g
responad bhils tgyl one.

[247] The ma&xdagreamt's :

I n these times we need to act prudently i
due to -tligWwtcaoamastyrotudb na s ka carbvitamimsoinon st af f
ie Senior i BxécvDi/imMogee®s) (t o cut base sal ari
effective from 1 June 2009.

[248] Bear i ng MirBw brhisntdz ol e as a contractor a
account particularly of the Viad(kadwhtircahr yh e
to the absemaencef| araMrMc KdyndyWsiv er s) t hi
firmness dfhainsorequestagneds abeudaskaeadbis
i s8nderastl eend But, in realitylithecentempb
the possibility that Mr Wevers would re
executives to agree to a salary cut or t
selldbel l ed "directive" was wrhbdtBehb! itz te
expect ek vteos sMt o carry out the steps whic

[249] | have contemplated the i mplicatTihens
guestion to be MaBukbeldatdzsa nlogg avlhedrheacontr ac
to tell the executives atouwalbkekxeermxayy edu tas
conbwvel VMinaduwctui ng the directThe fainrdmresv:
oMrBubl stdirective and the fact that it

concern that he was not being adequatel.y

Viaduct, point strongly in the direction

Subsequent transadwuinoes oDaied VoatUacou

[250] | d oc omosii td eme c e s s ardye ttallseudisetqusemssa ot i on
upon which the Crown t kthhdeeg isismtoos ucpoprotritn uot
transacuweathi tihes were desiHuymé&e ou@l alnyg t
pr oMeBub! stznvest ments in the various proao
use of the i1investor Vi adudnsvtefsaroirtsic ¢t lhidEehreeyf i

t ranssacutnidorer t aken after the tvhiet hidsrsauwanlg oof



amended prospé&ctdscteinrgalgwednemg with Hill
Li mited.

Hilltop Ridge Farms Limited

[251] 't woul d not be uMeeasachalkikgadamadmcealp:
c onsaibder f aiMahc kiineVBemer as sole director
the company, ghMMMacpgaeret  hadl axpbgrtise whi
assist Hi |l |l t oppcopepMad k i@meniad,é yocewebl er , t ha
considdehri msel f to be out ddfush mmeefsidreapn i 4d In
i ssueel at ed It ohretoMdéssh otr oijtecwas not until 2 3
MrMa c krieeceodr di eemadidirBu b laintdzChevin his concer
Hi | '5ft opmsditaukartd omi s per slonaubbgouatangebss |
as a director,i nhaeiicfi éafl e'sat & O 'gabmbda sehxepr e s s e d

confidence in the ul tBiuthhdeeec issummmtes st @ f a d \na
Vi aduct fundestor Hil |l t opAdg®R®0§ pMeanien! yJ ul
predicated on Hi lltop"' s needs rat.her t |
Aconcl usion that Mr Bublitz was in real o
to support the view that, if Mr Wevers a
duties as directors, had been iBubbntezol

much c¢closer scrutiny of the merits of thi

Capital note redemptions

[252] Capi t al inndesdHwelGepup on Fedramd yl1® 009
nine per cenViadtwntopttobl e nabpantdi ofar y h
secur MtBpubflasrt advanceactgai GgfunBroindei t y. I e
that the Crown is right dtea igsenloym @agm |tohaen e
advances and avd sagabuecpalfricthead eldu héyeperene i & fi
Vi adsgcibretsstr esEven Mr McKay conceded in ev

was force in some of the Crown's proposi i
emai | Mr Bublitz sent to Mr Ldippewbreyr K10 0We

i n which he said:



Gent s

As | sai d, redeem capital notes & stop t
"cash" in smal/l amounts from VCL [ Viaduct
this "tenuous" time (I don't care how we

-not gverngH®G Groups O/ D | imits

-Paying Mr Chevin

-Paying Neville [Bublitz, Mr Bublitz's f at
Then there Iis the more major issue of <car
projects (in the short term) we have on n
Si |l v&r Calsd mer e . Foll owing yesterdays [ si
away & felt that <clearly the consensus Ww:
were simply prepared to watch it go to ¢t
& as | said we eytheomékbod) mboei moonr red
not es Now clearly shrinking the bal anc:
|l oan is the better option.

[253] A capit al note for $50, 000 was issued
20009, Mr McKay tidHedwupte ha papeewo( pur
August 2009) to Mr Bublitz giving what pt
i ntended to redeem a capital note of $10
20009, “"with $50, 000 tvoe shtes dc amt eampnoerwa nceaopui

term of 30 days; thus a net redemption o

[254] There i st hhaoti dobhbst email of 1 Septembe
Vi aduct andMr®u b IG@Ghtezv imma ki ng a forcef ul de
reci pi enttshamatneer el y giving advice or ma

complied with it.

[255] Ther e ohsi dfeorrachel ree mi b tceoru nizye | Cr D @tnh atth e
despite Mr Wevers' concerns and Viaduct's poor financial prospects, the period
October to DecembeR009 both began and ended with further capital note
redemptions. I adopt as accurate the C
redemptions.First, the decisions to redeem are reasonably explicable only as being

for Mr Bublitz On2 4 HNuvee r, @0 OWe Keadym ahidl d
MrBubl i MeChaerwvd n fAiwondering whether oift 1 s
thidked.had | amented how | it tplreo sipretceruess t( $t2h
was invested by the endthdfct blbe e miperos pac



Demonstrat-cognehteeidnensasn coef ctohmepani es and
HuntreoMgpg McKay sought to savd,hehecwruatsa ti
oMutualpatra Ibye a sehougbnmmhb etbseetrivteid t hat
coul debnot/fialdlucover due to itsSecomhthet s on
notices must have been palkstted as the decision to redeem could only have been

made several days following thed&cember 2009 date of the reggion notice.

[256] On theissue of the December redemptions, Mr McKay conceded in evidence
that it would have been better [for Viaduct] if Viaduct had not redeemed the capital
notes"but, nevertheless, thatwhat happenéd As Mr Johnstone said, it is appeat

thatMr McKay was not in control of whatn paper, was his own company.

[257] The out\Wioamweucotf's dealings with the Hun

recovered from the outstanding | oans. N ¢
t o Noe,t hloambe bus h, Hi Il Il top or NKE.

[258] A. substantial value of the capital not
for cash, for purposeduolheite@euelsy sdeaitgme

Vi adwacst suf fering a casloanadsd sb eaennd o dchrev ect
equi tyi adlsctel ecti on, as recommended by
80c t 02b0elr9 . |l nstead, It was resolved that
redeemed for cash to provide HuMuteualwi t h
The evidence establisheBrBulbdtstdhoCGet s Dap
l1September 2009, Mr Wevers sent an inter
that he could not agree to any futftnher r

payment'sHeosgod that was because he coul

Vi adudtinanci al position knowing the risk
t hat , in termssoprohecHsntaerm&Gsoupyger yth
able to be taken from Viaduct. 't was th

come from the sahesefs  Mrn®B8ubfrom Vi aduct
considered had to be takemouwsa eandet vbaal
Dockkasthares at a substanti al | oss. The

than two weeks | ater.



Ot her evidenseroedl Mor Bafbl e¢tzi ve control C

[259] BecausBaubMiitdz nodviglijemd e was unabl e to
assesdoamepiegaslointy during the hearing. I
inferences from what he did aradsteadee way
demonstradmatidby ebhpesndence. Mr Bubl itz v
Hunter Group eandwhtshehti hadsuMrdle Katye cort
MrWever MrGhnedvi he wes wblweubear the princip
the failure of any off itnhaeoohpuanntyd r wm@mrso ji ead to.
from the RBa&rc,epand tchaet hdavhied efnaciel,urfe nahceéehe
companies in the MrBubkiotsi @ ignms dehs volht2 endo ritnh

asset s. And it woul d btehNMrn rBeuabslointazb Iwea st,o0
t he Hunter Gaoluehd aadidgitivtiali easndi mtee dvast c |
I n e ntshucgreicnigs iwenmr e Vmaaddeuhahityd not | mpact adve
value of Hei waasbgtsar t hebumsodmegenssseicgageasd ui
this enter yritshee adnodni mlaamitnlIf orce i n the C
position he held as the person ultimatel
direct and forceful manner.

[260] | have no doubt that, although the o

pl annidnegc i-sa@ binng before and after the acaq
had the ability to exercise real and effe
it necessary to do so to pThdreecti rn@deai
t hany significant decision affecting Viad
the company weksKamada bW NMfevers contrary

or without his involvement . The major ¢
Wevers i m eplte nmebleo ut the direction in W
simply resulted in Mr Wevers' departure.
[261] | rely salesoi oBiwshalbiyt zMr consi stently wi

ovevr aducatt a meeting wi t h Ki Ma rb2atnlk0 . r epr
MrBubl itz was recorded as adwi aik€@g btwime b a
guar amdebadl y fdanzaogrepda nyleeme and t hat it w
to trade Viaduct for 12 to 18umeamthlasrceaend



There is no evidence that t he 'sr sd art & nckind
or his MnMcekhavya ® nsot recorded as having be
MrBl ackatotoelnded as a director of Viaduct .

[262] Thevi dehc8&mdmoman, who wafsi nreenmgdagetior nba
ViadudMut amésmae of Hoheetasmalkl es, iGs openr t i n
satdatin undertakingVhadudtetpeod §trbcnK abye h al f
and r @ meitwsudftrioomh hiwmend édrusntganfd om her obser:
t hiat Mr&8s blwihtoz had rielstpiomds o\ iald@dcpti Muat!lu, a |
Finance, Hilltop Ridge Farms and all t he
She MrBublwiatsz pridviysadws gihemt t he affairs of
s hceo unlodte caanlyl ma jamrssa bwd oen under tMriBeb|l ot zwh
was not awar e. Mst Ioaktoeorm' sh ee vii idreqitc e s twarst
Vi adeapisthel was MitMxIKdtyhbayt" on MrB p b thlatdz n o

i nvomkewe with the comptnfgrntom Swheats ad deg dloswe
datyd ay basi s sheocamebaiod®du dllHegdz ul t i mat
responanditthd yul ti mat e daboiab hwagr ¢ omaadd . uel
based this view on the dynamic she obser
t hkusi hbessg managed as a gMrBuwip |hicafvzi agmp a
oversight dands meoki ntghe benefit edlctdpt ovVe
t htahiadpi reivamdeaotcer equi ring any expertise,
to explain the r eGsrpoeocnt iowkesMerikvieeeddrBwibil ¢ i zMs
t o fulltf itlends t o comnrcflsyrsnir carmyc hoewdn fir nodre pt enned e

nature of the cdecesspwawarde ntcekeam.d t he

[263] When Phoeni x was placed into |iquida
arrangements were made by Mr Bublitz. He
I nsolvency to &ourasompagnidaforné€buding
and Phoeni x. Mr Bublitz personally guar
fees and eventually paid the costs of t hi
was apparent t hla0t,, Mrn McOK aQc thoabde rn 02t0 k n o wn

been taken for Phoenix to be Iliquidated,

% Evidence Act 2006, ss 23 and 24.



sharehol der ofMctKhaey caanndd aMy s Wdver s event
the Phoenix sharehol dnetrnsentr ecsfolaitl ioquifda
MrBubl itz and his sister Lara McCormick w
i nsolvency meeting Nwwembere 201g0u.i dat or s

[264 I n compl ex cases such as t hiesv,i dae nsceee m
someti mes captures the essence of a posi i
On M®&8r201MrMc Kasye nte mati MrBub ) MrB2 ac kwadd
MrChevin (using hispemsmmaaddebpswkbcchi raaat
encapsul at es t he Crownos cor e proposit
Apparently, Mr McKay whMrBurmdasspkandd hithidgyn t o a
about why i1t wasnyshiiB@fdn mautht odamdag ednd ce
rai si n ylsMcdkoanei. d :

We are spending a huge amoun-tbeofitti me ev

Ki wi bank, | RD, Hilltop creditors, keepi ng
maj or dr aihiag inott ibmé ng dedbeatmas t o 'oper
feels I|i ke a full time job just to keep

managemesmutar ound the group because cash i
runni mg s teldels@se have because so much ti me
stopping itoweéd from falling

What bwssitofestsunt er Capifah@adomphimegint i s to
|l ets tjhyasti fdot i s to do protplat.y Adpeavretl op me
from digging PB out of the shit just what
[265] Not muehneeds to be hdadhiedf ocus ob$§ phaeai
MrBub)NMrMe KaMrBl ackawodCMevin in managing t
Vi adQeapi t Mut geaethance wdMRBubbssawgest ment s

HunGepoamt i ties.

Concl usi on

[266] lam sur e Mr Bublitz had real or eff et
relevant to Charges 10, 11,12, 14 and 15.

Charges iTOhef®6 by a person in a special r

[267] Charges 10, 11 and 12 all ege breeaches
repl a€e mevmt g u & hEmBtuebelciotnz r o IVl eddaurizdi t Mu t u a |



in terms of the "real or eff tedc twavse icno nctornc
oWVi adainadt t he undhitagp wias d i Ma ¢ na K te sebdt noefn t
of those three ¢lkarsg@pdm@mupteoved beyond

[268] As | have observed already, Charge 13
Mut uaol Hill top Ridge Farms Limited is fo
control iI's concet hiB,u bdwatsiz haeb | sel |teog aet xi eor ¢
effective control, directMuwtwuwal i ndirectl:
Char geMrBBb'si t B al or effective control ovVve
[269] | rely on previous geanter adle sfpiintdei ntghse iw
of shares and other devices intended to
ulti mate beneficial ownership of and co
Hi | I 't op. The associates ahvetax teaetd raiss K .f
guarantees put in place to give an air o
Mr Bublitz's interests, whether the deci ¢
not .

[270) 't i s unnecessary toMrgobmetkeblUroheef/
contr ol over Hilltop than his own statem
Mi nistry of EconNmve mDeln0e | d manenckedpdt et h e
was he, r a@ theewi nt,h amh oM dneacdi®s | aobneti kid yt o p .
company was formed as an "off balance shi

and although Mr Mackie was appointed sol
t hlaed was i medéhvypecause of hWsvérsendshppo
advice and some operationalMaafs iestexmae st
surprise at his appointment &abhlaesowas dmote
awarfthhad occuheedasnabsked to sign rele
conf itrhneetd f ahawtass concerned he simply did
MrBublaintdz ot her s. After he becanveactkhe s he
provided a cheque f orevihghwdortigdhe ngut oh:
do. He had not been asked t o neavkiedetnhcee p

whet her the cheque was evMac kh an kreeds.i g nMa



director and relinquisheddthies sbhaeeodwnteh
acquiredetdbgr IMr an Mr€bdecvi ate whbb | oined t
fol |l awisrcgss sMaBhu b laintdzMdKay . Mc KMy conceded
evi dtelmwites v i &wlionfvsoMerm &8 h&it met wadsa sv "a puppe

sharetdotdetor".

[271] On RA&@br2@t @ Mc KleeynaidMrBub | i ®lhevi n and Sa
Rosenberg (who by then had become CEO of

of the Hilltop Board for t heprpeupraproisneg.of |
hedes drMrBeb laist z"t he sponsor or "visionary
shar ehoddaeirtsa.koeMPBiyp | it m directions given
Hi lltop's affairs fMcKmgypisme otha tatbsehyeoenddo n f i

reasonaplteheoveabore, for tthenBphicomse | 6 d
both HiMUtwe#®l ahd rel evant ti mes

The other el ements of Charges 10 to 13

[272] 1 turn next to the other el ements of
need for thda h@édocwnet empgmovexiad tidedpdafte n dhe
under each particul ar charge. However

Vi adMucttbbad i eesand the rel ated Hunnotwel re degret i
anidnvomeme of the three defendanttshiaitni shei

approtpho o mstieldeemm gl obal | y.

MrBub'si tont Vol ' s @aivevest or funds

[273] I t wtasdinbphatMeBlu b lhiatdz coNMut g&Isofwas obvi c

and conceded), Mud umdd nvestnol fawnars .

MrBub'si t atentional dealings in the transa

[274] | t wasu gngodtshtMtBu b Iwiatsz not engaged =eith
i ndirectly wtradnsgaacfthh wmdi tghecharges 10 t
acqui sMut owd | lpyart of t he VHanmealtusen @d uwracnh af sr



Mut wdl t he Bruce ( Noratdqhugtahtleea)p el raced n t fhreo i | |
fremadauntdut usll oan advances to Hilltop.

Rel ated party transactions

[275] | t foll InBsubfl sdm eal and effective Co
transactti mgtomaretaicehs o € c ashiewnfra | ol fef geereldien g, t
transhet imeeslnat ed parties.

Ot her particul ars

[276] The particulars alleged by the Crown i
the Crown to establish a breach of t he

Crown gbecantean$f(axcrt iaonser i es tafanlssanckt e do no

(a) hadval ue exceedMogudal peralkcenangifhbl e

(b) i nvdMnBer b lhiatvz ng dual contr ol of the

(© required prior certification to thi
expert approved by htahter aGirseaa&d ,i iomnwr

the opinion of the expert, on ar ms'

[277 The analysis Wenduonhedebwl Mr oketthe F
Aut horitytbheaawidPeahe@DO0r9 a&Mad 2810 ,peosne
centMuafual tot al tangbblt &8 6at5,5s30 > amdhgsdo
approxi matel yr and®Nacotani awfthi tcthe t he Crown r el
threshol d.

Ceirfti cati'oengt hatmsms by independent expe

[278) Under t he Mutual Crown guaegpeetram t treal |
only if an | rmpdepldyoduesppr exper by the Crow
certifiedr pnistahdatti damtdhebonducted on ar ms' |

prior approval and certification was nev



[279] laccepbpée Crown' shattopmpti ¢i bypw the def eni
opi sBierRpressed by Mr Bevan Wall ace of Mo
|l g h nat urter ads fivhimandwtathuas o as t o pur port
part of the terms tuponmssawhudaelinsaertbit edegar
assist them. As Whakl €coewwasubmi t appdsr o We
I nriwti Wag | | Mleeosftol | owed t he ewe@emdasdd tseoy p
were not certified to tha&nSadtwimonngn uwdiet it
Pl annirregsotriices patewteiny an tafmper by ttdhe def
t he Treaanwyayotfi bahMkiB mllhiatdz assured the Tr ec
contempl at ed.

Breach of | i nmiMutosfa toontea lp etra ncgeintl e asset s

[280] I am satisfied by tMeitehmaaal yeispecndeorft
t hter anssacrteiloned upon i n s uptproarnseocd ecotheerdg e
one peMutcemitofal tangible assets and, ¢t}

written consent which was not obtained.

The def'éEmoahesge and intent

[281] Theyomlemaissiweghe established in respe:
agaiMmBubliist zwhet herhaliter &kmssaxcweiroen i n br eact
restrictions MMMkt KaaynrBlesplewdadody assi st
MrBubliint andéheakir «kmeo amghtalten a n ssa cbtriecanc hed t

restrictions.

[282) The acquisition of Mutual Finance i s
wharBub IMrMme KayMrBl ackkvmoew and intended so
10 tocdbedrre However, the plansconmamgenyt F

to fund Hunter Group activities provide
defesddéct MdBInggc k wb b dr hva a jJ o icmaendai gaedds ¢ t

aff dinrcd ,bbd/i ntghies iatcigoun o f | oans, t he maki:i
redemption of capital n o tHeusn teteiat i ¢ U pepso rits
significant. It was, of course, vitally

Vi adiuoctbe ablnesretsda oat tfruamadts iwiCrlownhg@usaupmo i



Whenguhe avatse i tVhidardasxcni, nwar ds fl ow of cast
poitrhtatal t hough a spdruobsypaedcutizats o20els9 as a s hc
term measur e, tahd ead q winitfthieoaeotogitaoh y ¢ h

had the b@mewn tguwdr drmtee e

[283]  ni ti al ly, tih#itadwmoculhelop & € e ¢ u rbcuhsa sneers so, f
Mutual .Fi nComcse stently wiMrBulwhiat z'1s haert h
Vi adudthe pr oMo adpuusrtcfhoara ettdlasrpewvaye dr i ven
MrBubl it z. MrNle Kep uliBd ac kkwso oidnpu't on whe:!
directing t he t er ms of a damwtf'hi bagftf,er a sl
MrJohngtoolmgwhmi tted, there Bumabd Mrc Koy i t at
orMrBl ack wo &eé addiictect or s) to comment abou

purchaser, the purchase price and insta
ongoiinnvgme u &, nameh tchoentTarceta swirty , sharehol
It waBuubMi t z whbetdttiog mMeudt utaH @ c c ipMdika gn o t

evi demBubl i tz's work was simply to form

what kwewand i MrdaldaywMiBy a c k,wioiotidg nitfhiacta nt
they were ful dgtsaMdiBruabilgedisai onhe

[284] MrBl ackwobobdndae d diMud u al meMrBubg st wi who
appeaMadusbt hen proprietor, Mr Lindsay K
Vi adsuicdte noefg otthheat | o a8t hddatMd K&y gded t he of f
mere functi braraye amals oan Vd/iardaucdtoromfpaper,
maj ogharyehol Bhoeni x wh\Vicahd s citMEBrueesa.k wbhetdd
and Mr MacMillan conductedMitthealdbehdl fig
Vi adWcadwacst dropped as the pHuolCagpernr adnd
Gr oluwipmi MeMic. Koy epar eldethtodiBalblkt i t zKianncdni Mr t o
send #Toeddhery setting out the scheme of
i ncdutdée purchase of an initial 60 per
further acquisitions each of 20 per cent
respectivel y. The final version of the |
t he drsalfrte,d itth eaBurndleedumy tt hatt end or propo

t Mut oal undertake any other form of capit:



t he Trteha&twimtyweoru hot seselgni fyi ccahnatbges i h@&ges
oper atMuotnasa lb,f notahby, stated

(a) | tVvhiocaud@ubcpti t a | i s not a related party o
cont e mpdtaviMdedn ¥ nhddluacpti t al wi | | be treated
related party transaCrtowmsguarrantheee pur pos

[285] Th&ssurances that wemedrudaibtee rst lng tt mem t t

@ Hunded not intendMutouaslel | any asset

(b) t he operMMut waolsu Ir @ mai n | ar getlhyat i nt a
MrLi ndsayw&urmatmaidn a director ;

(© Hundéed not intend Motwakel f 3lL1 Oco o
2010.

[286] The | etter al sda htaBsueewasheo THwmteart y on
oMut udaMitadQacptiwtoaulh d@ve any oMwntewalhtaberné

woul d be dinmoebcettowtedeen n woomnt itthleats .h " IMFLwa
andi adQeapgi t al wi || remain entirely separ
assetrhtdetdhdsctacti viti eswoiubelrésmecedot oMBDbu

managi ngt rlaennsslaicntg o n

[287] Gi ven t he Waayduwadt wheohoperated up to t
in mind the motivatMuanMrBab| thatsacigmi she.i
| etttoert he Treasur knowhindh alc gluMrivle Kmghrdée o by

MrBl ac k, wowar e wuntrue and deliberately mi:
present i ntention was not trutBdhlllitizs, c
MrMc KaywMrBl ackaoso®udmed Mohtambl rafn it in co

wi Vhaducfrogptodist ipcroved by, among ot her th
Mut walk acquired and by the marginalisati
achieved tbryarmdsaatdiicoomt o "chuhd&spr evbwalcsth me.
be gi MBrubbayl one operating undewoaHhHh&2&60, 00
reqdiagproval i byglnugd eMrb oKairndc,ai d .



[288] The Treasury declined toans@dACtc iadbied amnay
t hiawoudpmplpreci ate cl ari fi cartrieomt o¥is awthiestt hcefr
woubbel sMuduMu®ubl i t z trhédsip drmdued ent | y" di d
to purchase Mingdwacsts ented, starifadmi n Mo thwa ld ut ur e
conspuwreadhasi ngViaasdsueats if m derpve o wbeeh te nepxl poeyretd
to assess t het maemsand iddon emysuswech t was on
That assur aniBwb Irkenfa Wwekcetdahaded B ri sntga nodf the re

party | i miMuat@adormsn ignu atrhaent e e .

[289] BotvhBl ac HavodMdrMc Kawer e deemgllywye the acqui
process and theybérefaind| Mihteda @t owdain g h w
establ iMsBiel! ibtyz . He omp,poAmgesd Gapsit al L
trustee to acquire investments primarily

t ibpenefi"c¢ci arniclsudi ng Mr Mc Kay and Mr Bl

beneficiari es.

[290] Ar gus Capit al Limited, yMhBucbh fiviians Isy !l t i
comp,anNi chol son Tr ubut bahldceedROePrar chakedn
I'ts assetsMomTawbseast flor it &eMiMoKlayw nhoav e r e
cl aitrhéad was notararweas gt owhNdtheeblpbeae acquired
on the basis of Ibiesnebefcntahmheg Tr sMuteushloo hr
shares as they were aaquiamgdsas part of

[291] Bearing in mind the c¢cl oseMmwWaeKkayndg r el
MrB| avwokoidn al | of the sfeéepszooplanandot he ge x:
to which eaichvdlfvaheime wapgvkrt aataNdo a daof t tebro t h
Mut'usal acqui sition,t hdtdenK aaynMiBIl yackamwwioglf i ed

fully aware of the natureCodwnhnhguardnt ed

Wh a t each of t h defendants knew about t
1

e
charges 10 to 3
[292] | ¢t ounlodt r e assoungaghdisytditBe b | i t zk ndbawdo mto t t h e
transactions which are said to have beenr

provi sMuaru@rliomwmn gualhenwa&e® i n c¢omtvrdd Ilv bef t |



either directed or was informegrasdl!| gppr
by silent acquiescence. As | Babéi sai d,

i ntenti ons.

[293] Thatch of the kiedwgdamd saefaisva party t
under | ol hdg pefhfeences i s de monCshtenvaeeadfr gr aph
a brmeethenlgd on 3010anomawhich tHanafefrair
ent iMiiaedasurcMut weolubd managed <coll ectively
MrChevin and other Maxddtl@inesi sMrs hnaste Mc o

a heading:
VCL liquidity (Slicing and Dicing)

[294] Un dtehtagadi ng, the steps whiamcldufdiend w
@ packg,mgum and sell i vg adltocatnMe ttuoa k t 0
(contrary to the misleading indicat

of Muhtea&lqui sitiobkt wke3Ee®uiIagah,godh of
cash bei ngvVialtuacitned by

() alteringonsefdiosEdbanBighhedtone t he

ri ghot approve an advance, or under
MrBublaintdz one ot her gahittenh afqup flo ys& g nt h «
board) being required for | arger at

(©) anumboefr r a ngsa atviodt vhten g nosff elrodm st dro
ent ibteit evMietniaanMi a dauncdt o t m@ssa citnitoenn d e d

ul ti mat eViyvadwcwisndgltiomg cash

[295] AsMrMc Kayrd t he ot her s r eViogduwocstkrde att dve ¢
majporrolsf emHu h&eoampt i t Metsuainddher e camabe nc
botMut wmanldi adwmerte bei ng MyBuwlkelamed maynwaged b
MrMc KaynMdrBl ackwoosduant to an agreed plan.
MsGr oom and, shortly befor &imeain@si g n;
2&%ebruar irM2 Kaemaidl t he management team r



probiwetvi adscttheMwrBublsiitmp|lf or waredmad 6t he
MrBl ac kswayidn g :

Bl ackie: Pl ease work some magi c.

It was ar ourhditB uhb leimaidmeKi wa dlkam&kwl edgi ng
"interdeper deemkmindGe"™o@mt i ti es.

[296] On M&r2z2®10 Ch&vyvi n esnean tirMenK aMrBl ac k wo o d
antrBublwhtizc h d e mohnasttlr apest ence of avoidi

transsachtaidondi sappear ed,e mat IwWhe acsht iisn theerandael

go round of funds", begins:
25/ 03 $220, 000 Dockllandg o99R,VCMFL buys sl
26/ 03 $230, 000 MFL | oan advance to NKE, o
creditors, et al)
29/ 03 $220, 000 Docklands (RB Person), MFL
31/ 03 $220, 000 Docklands (RB Person), MFL
31/03 $230r060hbaAasMELSPBO, 000 of the front
| oan

The reference tperRBhPedMBad ctkywoodod a

[297] I't i st htatCh e mign s ai d:

Pl ease béatalvias nlkeedeps VCL ok, BUT, it does r
HCLHUnCamilt Liimseal] Some are dealt t o, but
t hem.

[298] | was encour aghriic K gayn &oBul nasceklivofoadra k e t h

vi ¢ Wwtahere was i ndse@aichcoenthemolokdomigayed
part tirmantsdaeotni ohfairge sC 10 t o 1dlhtahey kKonpewded
ont kitalter a n ssa oMeie emreeelnat ed parties but t hat
of the |l imits requiring priort Hahoewno nal pypr
reasonabl e i ef ewaggncien fwhinc ht ht he def endart
acqui sMui eslhadch of themtwamtaftulwhy dwaee
done contorbariyg ati anptohse€€d olwyn Qlier d lteeae nt er e

Mutusali nvestor s.



[299] | t was est aWeliirs,hetdhebyi nMresti gator eng
Mar ket s A ihtdkwtr updyr,c hased $¥  adBpop865 bwn
18ransact iAdn htomua@inssa aheieoen s u pepeooriotnesd ndipeyr
whet her ahbvwmastuibojnect to ar ms' l engt h comme
repmorwer e obtained and pr otvri dredacteal ommlee . C
Vi adaudevtanced a f urt hHun Ge7o%edpt3d 13 .e5s3 atnad tt hhe
projects in whedc.h they were engag

[300] AsMrJ oh nstudbmeMrMedayg MrBOdack'wsooidnci t ement
assi st ancter ainrssa tehroes B mil NV cfKeagya s directing
t r anssamteieadred t o occur \inaddauwht®l eBtlianc kow odoedr
recei eea&i,hiwas pr esentf ladw tnhee tviarmmrg so uasn dc anst
to have encour agt¢idaduwatmpahygpahi shl ke WwWgs 1

as joint managing director.

[301] Al t howglt ¢ pMtBl ackwodd not prepare all
Submisssiinobnended to provide aniva{atéde of gamr
many of t@lkemliplaedn dmd skkndwaalrout and authoris
't MmBd ackwbodundertook th&kKinhaskdobng&ede
encg@gumag hi m, tthoaittsh ea pepx toevmatl WwWasansawigd tonf
agree. MrBtl aicsk fvaolloddadre r ts idee dsch iolf t r@a e $iaarcd | o n
the i mplications in {f£éows aofl the rmpaci

t r anslaicmiito€@r ownt gear ant ee

MrMc Kay' s credibility

[302] I t foll ows from the condlau dioaonsoetpt h a
MrMc Kayg deavattemxzda knew ahdttaliter taenrsschewdi itchn

which charges 10 ntvdllv® are concerned

(@ MrBubl stengagementt riam ssachtaecomads ¢ almé¢ y
reall or effectVivadaagcdiiutt rusadld , o f whbeorteh

rel evant, Hilltop and

(b)) t htahe advanced breached the rel ated



[303] Havi ngMrBlekkayn wihted®x over sever al day
evi denbeef anmdessathe nandn havi ngr erpgoard € 0
| ett eemsasialchdaf ted by hihbBtMclIKagans saant i esXti reem
knowlasdbd ge and i oamablhéger . He had a compl
deteainlf or mht cbnhe was r egude risit acorddoebrt ation
a pivot al role i n t htehR'ande rarbys ogrob erdo usnod nou
attention over the @mrt lba toif menoofe ttthe np laa
Pauanluanw®adrOyW to the wultifmanaemndae mnsesof at
2010. uHd eatsls® oidmp | i c d triamrs,sa cddinomveefr ywhi c h
undertaken bec MuBsueb |MeB khaacdk aanldedrott édader s t o t
forttaessacttoi cdbne unde MrMckkednyad AdAppaoeghly p
ex pl anatniuomsd rfdoehceisss inmmmde within the group
have no genuine commerci al tpmapeseaeekdberp:
Hunteenit i ti es,octclassii emwehe evudwbewf hdi was
stumped for an answevri.dewvlaefi vendomesls cafr e
exami mhgviri omnst oAkt hough alc caefpMdpMcekpaaya ye d t o
not have set out to02@XI, dli sehm nesthisyfniadd Eb
d outbhtfat om t he avugudiaslitthheonenodf of t he downwe
t htahtere had been a compl eokl fngattndet bdseodc
MrBublaindeBl ackwonoeCr biwe guaredmssideend t hose
MrChevin and otthkadsutdieamo nlsad aieen abandon
desperate circumstances in whichdubeg f oL
to diMgBumlmigiut z of the manur e.

Verdicts on Charges 10 to 15

[304] | am satiséaeddohuebyte nd heda el oafe,t he def
iI's guilty of chatrigeetBuli @inMiBl aacrkdvo®2guahdy
of chardeah3 adiMaehdae!l BHy | | t op Ri dge Far ms
whiMrMc Kavyas not charged.



Charges 1Halasnel dtbat ements by a promoter

[B05] I twurn, finally, to tchehiBglelsviattZz gandt ¥5
making falsepsbombéementy amkanMaro2ZZ®l@ubl i s
Mut Palospectus and the Apme2idli@d Prospectus

[306] Mut uragti st er ed i ts first prospectus u
3Marz®10. I t c ontnifnouefrda t tipap psrpoevcitnitevie iintv e
was amendgd2idin0 .28 B¢ lwrear ¥ 8 2A( 1200/1a0n,d t3h0e
of fer had resul tMudt ueh sacurneadr dadbent imr e
$5i | INlrBnblsitgned the offeri ngmasdibedowygf t
a astement which read:

The Di r eMautt affadn aonfc e Li mited, after due en
relation thoettwi2@n Nev2@@*r and the date of
registration of tdpgisniPmmd s@iercd wmst amee ofhd
ar itshkdad vma taeardivaelr se ef fect on:

(@) the trading Mut palbédncabLi mttiyedf

(b) the vMUu&Eabiance Limited's assets; or

(© t he abMultiBaynanfce Limiitaki tiot ipay dutes wi
the nmxnt M.

[307 The prospectusvealdsoecbotal nadsturance,
OTHER MATERI AL MATTERS:

Ther e nmateema tstlerrel ating to the Secured St
Prospectus other than those set out in th

[308] The Crownhhatagertthse ti mei sHeapdosphectea:t
unt il i'ts amendm2biMua tulstl B ewvaess db eifn A paondLt
with the aiWwi adbstipped 4iindg rect | Hutnheri nt
Groowned and c dmBturbd i It efih @nyssasautpipoorr b a th g
propositiaocnc,pwhaicchur la ke omwwed web laiett2 because
t hey bwe weeelnat ed par maestrowatkhee hiingthelrye st s o
i nvestorn $eitB ulb Icfiatnmdo t havekihahpaetd mimet t o
knetvhtalhe st at e metnhtahwearsembwaebmseetatienwhi ch had
been disclosed.



[309] The Cr own tahtesie alrlosgpest higtt waiss Ifead sien v e
as to the signif€Crawctegaadabemedi hgoset be
the investors anMutoalhe future health o

[310] The directmrBuybliinscdiudi nlgey rweprodn apl eas
Mut wak one of theCeawhygwaceht wasssafdat c
"a gr edt chamdMotr'us ]t oi v esttohtadtdeu drud ntneod ewa s
t o expiOrce ozblelrAc2o n diimdge rr e g ul gtr orsyreecceadiksd t h e
t haehe directors were unabhe tompgameTssi op

shouhCgwn guasrcameamee not be extended or rep

[B11] Th€r ovubmihteshe failure to meQrtoiwonn br
guar gmatread yut me prohi br a@dsadénihatreedn tp airnt yp u
t he Homebush, Northgatesubseddedatt ops | was
mi sl eadi ng. Those Ctrroavms ganvthir addhlagruet baete nr i
withdrawn at short notice anNdt wat bhemmwagi
i n whi ch tghuea rl épstse eod v d rh&¥edawc taf f ect ed

[312] | have tnhodid whlwibtsz atwhdarhee f ai | ure t o di s
have held he knewWwrtonbeg wansaand I8 etchaadlfic mtgh e n
activities werwo ufhnaavpep rjoupsrtiiaftied damiellde aTree &
wi trfaovi nggu atrhaest e ¢ hadi adwnet wi t h

[313] | have givemsicdaeroeaftuihemp f ap @ svierichn t he
parts coaf aChegaeé sb4d4t o be tphdtBadlkinteammeetl v,
the failure to al é¢ratthCer mwers tgana g athd bteh & emroo
becaoufset he breaches of the related party
mi ght be ctoonos isdieortafteiucand a cr i mi nal <charge.
I have tthhabededtrheutsd mygdtilte directors to t

comfort provi dedgutaa anmahse emit ©Ir sa doiyn gt hwei t |
gual i frefdletbgnta dhrat hat ¢ d apavatdytaidomeen unde
without approvaguatneaeaidhadmteiarcthadgaifaormaheetf e ¢ h
was at risk as a MrRshl gt ex Harii emmgc & ewiatr id t

of Mihaedgwcatr amtde &€ he cdinssaesgturéchwmws mpasya result



MrBublkinteav of the risk and was, at the ver

attention of i nvestors.

[314) As €Chewnoper |l y s uwhmisti Ske raptpiliofnairn r espe
mi s | esatdatnggmefta si mi |l ar kind progedded i n
2Rpril 2010, which is the basis for Char

Verdicts on Charges 14 and 15

[B15] 1 am skheay osrhd erdeasonhbabttrrediBolabiguzdft y
charges 14 and 15.

Toogood J
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